IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS-
TRICT IN AND FOR UTAH COUNTY,
STATE OF UTAH.

i e L e e b T me——

CALEB TANNER,
Plaintiff,

vs

)
Provo Reservoir Company, %
a corporation, Provo )
Reservolr Water Users )
Company, a orporation, )
Blue Cliff Canal Company,a ) COMPLATINT,
corporation, North Union )

Irrigation Company, a cor= ;

poration, Prowo Bench Canal

& Trrigation Company, & cor~ )

poration, T.Fe Wentz as )

Commissioner of Provo River, )
Defendants, )

0--0-"’.-.‘.ﬂn--.-----—---n-—u.--nﬁ"-u--~_--

The plaintiff complains of the defendants and for
a first cause of action alleges,=

le That at all the times herein mentioned Provo
Reservolr Company was, and now is, a corporation, duly or-
ganlzed and exlsting under and by virtue of the laws of the

State of Utah., That ever since on or about the 22nd, day

~of July, 1924, Provo Reservoir Water Users Company has been,

and now is, a corporation, duly organized snd existing un-
der and by virtue of the laws of the State of Utah, That
each of sald defendants corporation Provo Reservolr Comnany
and Provo Reservolr Water Users Company are and were or-

ganized for the general purpose of acquiring water rights

for irrigation and other purposes and for distributing and
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disposing of the same and for the further purpose of ace
quiring, owing, using, controlling, supervising and oper-
ating water, water rights, water right projectg, and also
reservoirs, dams, diversion works, canals, laterals and

other works used in connection with water right projects.,

e That at all the times herein mentioned the
defendant Blue (Qliff canal Company was,and now is, a cor-
poration, duly oréaniaed and existing under and by virtue
of the laws of the State of Utah, and said corporation was
organized for the general purpose of acquiring, owning,
controlling and distributing water for irrigation and other
purposes, That said defendant corporafion owns or claims
to own some right, title or interest in and to the par-
ticular reservoirs, canals, diverting works and irrigation
system herelnafter mentioned and deseribed.

3. That the defendant North Union Irrigation Company
at all the times herein mentioned was, and now is, a cor-
poration, duly organized and existing under and by virtue
of the laws of the State of Utah, and said corporation was
organized for the purpose of acquiring, owning, controlling &
and distributing water for irrigation and other purposes,

That sald corporation owns or claims to own some right,
title or interest in and to the particular reservoirs,canals,
diverting works and irrigation system hereinafter mentioned
and described.

4. That the defendant Provo Bench (anal and Tr-

rigation Company at all the times herein mentioned was and
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1s a corporation, duly organized and existing under and
by virtue of the laws of the State of Utah; that said cor-
poration was ogranized for the purpose of acquiring, own-
ing, controllimg and distributing water for irrigation and
other purposes. That said defendant corporation owns or
claims to own some right, title ér interest in and to the
particular reservoirs, canals, diverting works and irriga-
tion system.hereinafter mentioned and described.

5. That “ne d efendants Provo Reservolr Company,

8 corporation, Provo Reservoir Water Users Company, a cor-
poration, Blue Cliff Canal Company, a corporation, North Union
Irrigation Company, a corporation, and Provo Bench Canal

and Irrigation Company, a corporation, each has its of fice
and principal'plaoe of business in Utah County, State of
Utah, and all of said defendant corporations are residents

of Utah County, State of Utah.

6. That the defendant T. F. Wentz now is, and for
many years last past he has been, the duly appointed, qual-
1fied and acting Water Commissioner for Provo River under
the appointment and orders of the above entitled Court in
that ecivlil actlon known and designated as - Cause No.2888 -
in the above entitled court. That said defendant T.F.Wentz
now 18, and for many years laat past he has been, under
the appolntment and orders of the above entitled Couri,in
actlve charge as said commissioner of the control, regula-
tion and distribution of all the waters of said Provo River
into various canals and irrigation works receiving water

from sald Provo RKiver. That 1t now is, and for many years
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last past 1t has been, the duty of the defendant Te Fo Wentz,
as sald ¢ ommissloner, to control, regulate and distribute the
waters of said Provo River in the main channel and bed of said
river and from the main channel and bed of said river into the
various canals and diversion works diverting, taking and re-
celving water frow sald Provo River.

7. That on or about the 4th., day of August, 1909,
one Jens Ce Jensen made and entered into a certain contiract
and agreement wlth the sald defendant Prove Reservoirp Company,
g8 copy of which sald contract 1s hevqé@ attached and marked a
"Exhibit A"; that saild contract was duly acknowledged so as to
entltle the seme to be recorded, and the same was afterwards
towlt: on Augubt 16,1909, duly recorded in the office of the
County Recorder of Utah Qounty, Utah, in Book 108 of mortgages,
at page 806,

8. That subsequent to the date on which said con-
tract was made and entered into between sald Jens ¢.Jensen and
the Provo Reservolr Company sald Jens ¢.Jensen did pérform all
things required to be performed by him thereunder and on or a
about the 29th. day of November,1918, sald defendant Provo Res~
ervolr Company made, executed and delivered to sald Jens Q.
Jensen & certaln deed for water right,a copy of which is here-
to attached and marked "Exhibit B."

9. That on or about the 28nd., day of September,1911,
sald Jéns CesJensen made and entered into a certaln contract and
‘agreement with the defﬁndant Provo Reservolr Company, a copy of
which 1s hercto attached,marked "Exlibit ¢," that said contract
was duly acknowledged so as to entitle the same to bhe recorded

and the same was thereafter on September 26th,1911, duly recor-
ded in the office of the County Recorder of Uteh County,Uteh,
in Book 126 of Mortgage. atm"&ge 690;that subsequent to the date

P g MORGAN; COLEMAN & TUCKER - 4 ==
ﬂ, _ 4 : PROVO, COMMEREIAL BANK BLDG,

Galh AL )AL A ilEARA




the execution of
of /sald contract between said Jens C.Jensen and the defend-

ant Provo Reservoir Company, said Jens C.Jensen did perform
any and all things required to be performed by him thereunder
and on or about the 29th. day of November, 1918, said defen-
dant Provo Reservoir Company made, executed and delivered to
sald Jens C.Jensen a certain deed for water right, a copy of
which 1s hereto attached and marked "Exhibit p,"

9%e That on or about the <8the day of December,
1912, the defendant Provo leservoir Company made, executed
and delivered to said Jens G, Jensen one certain deed for water
right, a copy of which is hereto attached and marked "Exhibit
B."

10, That the particular contract hereirbefors
set out and referred to as Exhibit A, was duly recorded in
the off'ice of the Jounty Recorder of Utah County, Utah, in
Book 108 of mortgages, at page 305 thereof on or about the
16th. day of August, 1909, That the particular contract here-
inbefore set out and referred to as Exhibit C, was recorded
in the office of the County Recorder of Utah County, Utah,in
book 126 of mortgages at page 690 thereof on or about the
26th. day of September, 1911.

lle That said Preambles and Resolution of said
Provo Reservolr Company for.the year 1909 referred to in said

deeds contains the following,to-wits

"Whereas, Provo Reservolr Company,a corporation
1s the owner of certain water rights and applications
to appropriate waters for irrigation purposes, des=-
cribed in 1ts articles of Incorporation, and intends
to secure other water rights and interests in addition
thereto; which appropriations,rights and interests it
proposes to utilize for the purpose of furnishing a

more adequate supply of water with which to irrigate
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the lands described in the applications to appropriate
water for irrigation, etc., above referred to, together
with other lands that are capable of irrigation

with waters f rom Provo river, known as the Provg River
System; and whereas, in order to hold said water rights
and applications to appropriate waters, 1t is by law °
required that the waters applied for and thereby covered
be utilized for the irrigation of the lands described 1n’
the said applications therefor; and whereas 1in some of
the applications for said appropriations, large areas

of land upon which it is intended to use saild waters

are described; and whereas, persons and parties, othép
than this corporation, own the land so described, and up-
on which it is intended to use said waters, it becomes
necessary, in order to apply said water upon s8aid lands
that this company as the owner and holder of said watpp'
rights, and the owners of said lands upon which it is

to be used, enter into agreements and Stipulations, spec-
1fying the terms and conditions upon which said land
owners will purchase and utilize said waters;"

12, That said Preambles and Resolutions of said
Provo Reservoir Company for the year 1909, following the

part thereof hereinbefore quoted in Paragraph 11 herein fur-
ther contains the following provisions, to-wit:

"Therefore be it Resolved, That this Company, by
and through its President, is hereby authorized and eme
powered on behalf of and as the act and deed of this
corporation to enter into contracts in writing with
such of the owners of the lands described in said ap=
plications and the owners of such other lands as may
be irrigated from said system, as will subscribe for
water rights under any of the rights, or applications
now owned and held by this Company and any other rights,
appropriations, or interests which said Compuny may
hereafter acquired, to waters for said system,"

13, That said Preambles and Resolutions for said
year 1909 contains the following further provisions, to-
wit

"In order to convey the waters from the several
points of diversion named in sald application, and
from the points where the Company has o may acquire
rights, the Company shall build a substantial canal
system, consisting of reservoilrs, earthen or concrete
canals, concrete or other substantial flumes, tunnels,
and wood or steel pipes, for the purpose of storing
and conveying sald waters to a point located near the
center of Section 12, in Townshlp 6 South, of Range 2
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East, of Salt Lake Meridiap, to be known as the
point of General Delivery.

"The Company agrees, that when the said con-
tract price for any of the said water rights and the
water rates hereinbefore provided for, shall have
been fully paid, and the conditions by the Consumer
covenanted to be performed, have been complied with,
i1t will execute to and in favor of said Consumer,
his heirs and assigns, a deed, conveying to him, or
them, the sald water right, together with such pro
rata interest in sald system as his interest in
sald water rights shall represent; and thereafter, as
to him, the annual rates for maintenance and repair
of the system hereinbefore provided for, shall cease,
and he shall become an owner in fee simple of an undivided
interest in sald system to the extent of the ratio
which the number of acres and class of right purchased
or acquired by him shall at such time or at any sub=-
sequent time bear to the entire number of acres and
class supplied with water from said system,"

""he Company reserves the control, management,
operation and regulation of the said system until
Januapry lst, 1920, after which time, such control,

etc., shall be exercised by those interested in pro-
portion to their respective interests,"

14, That the Preambles and Resolutions of said
defendant Provo Reservolr Company for the year 1911 refer-
red to in said ¥xhibit "p" contains a provision identical
with that part of the Preamble for the year 1909 hereinbefore
set forth in Paragraph 11 hereof.

15, That the Preambles and Resolutions of said
defendant Provo Reservoir Company for the year 1911 referred
to in sald Exhibit "D" contains the following further pro=-
vision, =

Y PHEREFORE BE IT RESOLVED, That this Company, by

and through its President or Vice~President, thereun-
to hereby authorized, enter into contracts in writing
with such of the owners of the lands described in said
applications and the owners of such otheér lands as may
be irrigated from said system, as will subscribe for
water rights under any of the rights or applications
now owned and held by this “Yompany and any other rightas,
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appropriations or interests which said Company may
hereafter acquire, to waters for said system,™

"The Company agrees, that when the said con-
tract price for any of the sald water rights and
the water rates hereinbefore provided for, shall have
been fully paid, and the conditions by the Consumer,
covenanted to be performed, have been complied with,
it will execute to and in favor of said Consumer,
his heirs or assigns, a deed, conveying to him, or
them, such pro rata interest in said system as his
(or their) interest in sald water rights shall pe-
present; and he (or they) shall become owner (or
owners) in fee simple of an undivided interest in
sald system to the extent of the ratio which the
number of acres and class of right purchased or ac-
quired by him (or them) shall at such time or any
subsequent time bear to the entire number of acres
and class supplied with water from said system, Pro-
vided; That if such payment be made and such deed
- be lssued prior to the 1lst day of January, A.D. 1920,
1t shall not become operative absolutely until after
sald date, and the annual rates for maintenance and
repalr of the system hereinbefore provided for shall
continue until the saild lst day of January, A.D,1920,"

"The Company reserves the full and complete con-
trol, management, operation and regulation of the
sald system until January lst, 1920, after which time
such control, etc., shall be exereised Jointly by
the Company and those interested in proportion to
tnelr respective interests."

16, That pursuant‘to sald Preambles and Resolu-

tions of said defendant Provo Reservoir Company for the

years 1909 and 1911, said defendant Provo Reservoir Company

constructed an 1rr1gaﬁion*system consisting of reservoirs,

canals, flumes, tunnels, pipes and diverting works for the

purpose of diverting and conveylng the waters by 1t deeded

as hereinbefore alleged to sald Jens C, Jensen, and other

holders of similar contracts and deeds from said defendant
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Provo Reservoir Company to the point of general delivery
mentioned in sald Preambles and Resolutions towit:

"To a point near the center of Section e

Township 6 South, Range 2 East of the Salt Lake
Base and Meridian in Utah County, Utah.!

That said defendant Provo Reservoir Company con-
structed a cenal extending from a point in Provo Canyon known
as Helselt's in Utah County, Utah, thence down said Provo
Canyon on the southerly side thereof to the mouth of said can-

s

yon, thence west across Provo River and onto the bench on the
westerly side of sald Provo River near the mouth of sald cane-
&on to a point approximately the center = of Section 12,70own-
ship 6 South, Range 2 Bast, Salt Lake Base and Meridian - said
polnt being the point of general delivery referred to and desge
cribed 1n sald Preambles and Resolutions of said defendant
Provo Reservoir Company for the years 1909 and 1911.

That sald course of said canal is more particularly

described as follows, towits

Beglnnlng at a point South 48¢ 52' West 1320 feet
from the quarter corner between Sections 5 and 6,Town=
shlp 6 South,Range 3 Hast, Salt Lake Base and Meridian;
thence along & course south 43¢ 30' West 2510 feet, the
canal curving away from the course to the left reaching
a maximum of 160 feet therefrom at a point 660 feet from
the beginning of the course; thence continuing the canal
reaches coinclidence with the course at a point 1485 feet
from beginning; thence continuing along sald course to
1ts termination; thence

_ South 34e West 3000 feet, the canal curving away
from the course to the left reaching a maximum distance
therefrom of 310 feet at a point 530 feet from the be-
ginning of the course; thence reaching coincidence with
the course at a point 2245 feet from its beginning;
thence along said course to its termination; thence

North 80e 30! West 1000 feet; thence South 56e
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30! West 900 feet; thence West 2280 feet to the head
of the Iona Lateral being 630 feet West of the cen-
ter of Section 12, Township 6 South,Range 2 Rast of
Salt Lake Base and Meridian, which said point is the
point of general delivery referred to in the pPre-
ambles and Resolutions of the said Provo Reservoir
Company for the years 1909 and 1911, hereinabove re-
ferred to, and which said point is also the point of
diversion of the Iona Lateral from said canal herein-
above specifically described.

17. That said defendant Provo Reservoir Company,
subsequent to the execution of the said contracts with said
Jens C.Jensen, as hereinbefore alleged and described, entered
upon the duty of making delivery of the waters mentioned in
and represented by sald contracts and deeds, copies of which
are hereto attached,- to a point near the center of said Sec-
tion 12 - the point of general delivery, and to the head of
sald Iona Lateral, for the use and benefit of said Jens C.
Jensene.

18, That on or about the 2nd. day of July,1924,

certaln holders of deeds from said defendant Provo Reservoilr

Company identical in terms with the deeds so mede and exe g™

ecuted and delivered by said defendant Prove Reservoir Com-
pany to said Jens C.Jensen, and others,including the said de-
fendant Provo Reservoilr Company organized a corporation known
as Provo Reservoir Water U§ers Company,which said corporation
is named as a defendant herein¥ That sald defendant Provo Res-
ervolr Waﬁer Users Company since 1ts organization has assumed

and attempted to distribute,and now assumes and attempts to
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distribute and claims the right to distribute the waters

of said irrigation system; that the defendant Provo Reser-
volr Company and the defendant Provo Reservoir Water Users
Compvany now assume to direct the d efendant 1.7, Wentz as
said water commissioner of sald Provo River in the distri-
bution of all of the waters in said Provo Reservoir Company's
Provo River irrigation system; that the defendant T.F.Wentz,
as sald commlssioner now assumes that the defendant Provo Res-
ervolr Company and the defendant Provo Reservoir Water Usefs
Company have the right to direct the alstribution by him of
the waters so granted and conveyed to the said Jens C., Jensen
by the defendant Provo Reservoir Company as represented in
sald deeds, copies of which are attached hereto.* That neither
sald Jens C. Jensen nor this plaintiff, has assigned to said
Provo Reservolr Water Users Company any of the said water
rights represented by said deeds, copies of which are ate
tached hereto.+ Neither has said Jens C; Jensen, nor this
plaintif% in any manner, or at all, authorized or directed
sald defendant Provo Reservoir Water Users Company to dis-
tribute said waters represented by said deeds. Plaintiff
further alleges that he is informed and believes that said

defendant Provo Reservoilir Water Users Company has no right, «

-

”

title or interest in the said irrigation system of said
Provo Reservolr Company, or in the said canal so con-
structed by sald Provo Reservolr Company,and particularly des-

cribed in Paragraph 16 herein, except such interest as has
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been transferred to said defendant Provo Reservoir Water
Users Company by the owners of water rights in said defen-
dant Provo Reservoir Company's irrigation system, and such
other interests as may have been conveyed to it by the de-
f'endant Provo Reservoir Company.

19. That on or about the 3rd. day of March, 19285,
sald Jens C. Jensen, by good and sufficient deeds, mede, ex-
ecuted and delivered by him to the plaintiff, duly sold and
transferred to the plaintiff all his right, title and inter-
o8t in and to the water and water rights, together with all
other rights represented by the said deeds so executed and
delivered to the sald Jens C. Jensen by the defendant Provo
Reservolr Company, copies of which are attached hereto and
marked Bxhibits B, D and E, and that the plaintiff at all
times since sald 3rd. day of March, 1925, has been, and now
18, the owner and entitled to the use of sald water rights
and all other rights and privileges represented by said
deeds. |

20, That the plaintiff has not conveyed to saic
def'endant Provo Reservolir Water Users Company, or to any
one else, any of the said water rights and privileges deeded
and transferred to the plalntiff by said Jens C.Jénsen as
hereinbefore alleged. Lhat the plaintiff now is, and at all
times since the third day of March, 1925, he has been, the
owner of all said water rights and privileges; that at all

times slnce the third day of March, 1925, the plaintiff has
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been, and he now is, a jolnt owner with the defendants
herein of the said irrigation system constructed by the de-
fendant Provo Reservolr Company, as hereinbefore alleged,
That at all times since the third day of March, 1925, the
plaintiff has been, and now is, a joint owner with the de-
fendants herein of saild canal constructed in Provo Canyon
as hereinbefore alleged, and particularly described in
Paragraph 16 herein, and plalntiff, ever since the third
day of March, 1925, has been, anq he now 1s, a tenant in
common with the defendants herein‘in sald canal and a tenant
in common with the defendants hereiln in and to any and all
interest in saild lrrigation system so constructed by the
defendant Provo Reservolr Company, as hereinbefore alleged.
2le That under saild contracts and deeds, copiles
of which are attached hereto and marked Exhlbits A.B.Ce.D
and E, and by virtue of the transfer of the rights and
interests represented by sald contracts and deeds to the
plaintiff by sald Jens (. Jensen, the plalntiff became
and now 1s a tenant 1in common and joint owner with the de-
fendants herein of the said canal and irrigation system,
That plaintiff has the right to flow and convey thefain
the waters represented by said deeds from the said Provo
River through said canal and lrrigation system to thg said
point of general delivery mentioned in said Preambles and
Resolutions hereinbefore referred to, to-wit:

: "Po a point near the center of Section 12,
Township 6 South, Range 2 East, Salt Lake Base and
Meridian, in Utah County, Utah,"

and to the head of sald Iona Lateral, and plaintiff is the
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owner of sufficient capacity in said canal and irrigation
system to flow and convey said waters through the same to
sald point of general delivery.

22, That the above entitled Court in a certain
civil action heretofore determined by said Court, to-wit:
Civil action 2888, appointed one T.F. Wentz, defendant
herein, as water commissioner for Provo River for the pur-
pose of controlling, reguiating and distributing the waters
awarded by the Decree in said cause from said Provo River
into and through the diversion works, canals and laterals
taking and recelving water from said Provo River., That
the sald Court In sald cause reserves Jurisdiction of the
partles and subject matter in said cause for the purpose
of administering the control, regulation and distribution
of the waters of sald Provo River, and particularly for
the purpose of controlling, regulating and distributing
from sald Provo River any and all waters awarded by said
decree in sald cause, That ever since the said cause was
determined by the above entltled court the defendant T.F.
Wentz has at all times been, and he now is, the duly ap-
pointed, qualified and acting water commissigper of Provo
River for the purpose of controlling, regulating and dis-
tributing the waters awarded by the decree in said cause
from said Provo River 1nt6 and through the diversion works,
canals and laterals taking and receiving water from said
Provo River., That the waters and water rights represented

by saild deeds, copies of which are attached hereto and
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marked Exhibits Be D and E, were, and at all times have
been, since the entry of the decree of said Gourt in said
cause No.2888 Civil, waters which were awarded and decreed
under said Decree; and which always have been, since the
entry of sald Decree, waters within andfundér the juris-
diction and control of the defendant T, F. Wentz, as said
Water Commissioner.

23, That the defendants herein wrongfully
assert and claim that the plaintiff, as the successor in
interest of sald Jens C.Jensen in and to the water rights
and privileges repfesented by the deeds, copies of which
are hereto attached and marked "Exhibits B, D and E, owns
no oapaoity in and no right to £ low o convey the said
waters represented by sald deeds through the main canal
of the Provo Reservoir Company's Provo River irrigati on
system, as hereinbefore in Paragraph 16 particulaerly des-
cribed, and sald defendants w:ongfully assert and claim
that the plaintiff has no right to flow or convey said wat-
ers through saild canal to said poilnt of general delivery
mentioned in sald Preambles and Resolutions of the defen-
dant Provo Reservolr Company for the years 1909 and 1911,
to~wit:-ﬁo the center of Section 12, Township 6 South,
Range 2 East of the Salt Luke Base and Meridian,- and to
and into: the sald Iona Léteral hereinbefore referred to;
and sald defendants now wrongfully assert and c¢laim that
this plaintiff has no righﬁ or interest in or to the waters

which flow through said mailn canal of sald Provo Reservoir
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company's Provo River ierigation system; that saild claims
of said defendants, and.eadh of them, are adverse to and
against the rights of this plaintiff as the owner of the wate
er, water rights and privileges evidenced by saild deeds and
thr right of the plaintiff to flow the waters evidenced by
sald deeds through said canal and irrigation system; and
8ald clailms of said defendants and each of them, are ad-
verse to and against the rights of this plaintiff as the
Joint owner with said defendants of said canal and irriga-
tion system and are adverse to and against the#plaintiff as
the owner of capacity in sald canal and irrigation system
for flowing the waters cvidenced by said deeds through said
etinal.and irrigation system, and said claims of said defen-
dants, and each of them, are adverse to the rights of this
plaintiff as a tenant in common and joint owner of said canal
and the lrrigation system of sald defendant Provo Reservolr
Company's Provo River Irrigation systems

24, Plaintiff further alleges that he has no
accurate knowledge as to the exact number of acres of primary
water right which the defendant Prove Reservoir Company has
heretofore disposed of under its preambles and Resolutions
for the years 1909 and 1911; that plaintiff cammot definitely
state what proportion of the waters heretofore and now owned
by the defendant Provo Reservoir Company and the defendant
Provo Reservolr Water Users Company plaintiff is entitled
to receive by reason of his ownership of 20=1/3 acres of

primery water right evidenced by the deeds, copies of which
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are attached hereto and’marked #xhibits B, D and E, Plain-
tif £ further alleges that he is the owner of and entitled to
the use of such proportion of the said waters of Provo River
heretofore or now owned by the defendant Provo Reservoir
Company, or the defendant Provo Reservoir Water Users Company,
as said 20-1/3 acres of primary water right bears to the
total number of like units of said primary water right sold
or disposed of by said Provo Reservoir Company, and that said
plaintiff'is the owner of the right to flow and gonvey his
proportion of said primary water right from said Provo River
through the main canal of the Provo Reservoir Comnany's

Provo River irrigation system, which said canal is partic-
ulafly described in Paragraph 16 herein, to and into said
Iona Lateral neér the center « of Section 12, Township 6
South, fange 2 Hast of the Salt Lake Base and Meridian, in
Utah County, Utah,

As and for a second cause of action the plaintiff
complains of the defandants and allege,=-

1. FYlaintiff hereby adopts and reiterates Par-
agraphs numbered 1,2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,
19,19,20,21, and 22. of plaintiff's first cause of action
herein, and each and every allegation contained in said Par-
agraphs és and for Paragraphs 1,2,5,4,5,6,7,8,9,10,11,12,13,
14, 16,16,017, 18, 19, 20521, end 22 of plaintiff's second cause
of action agalnst the defendants herein, the same as if said
paragraphs and each and every allegation contained therein

were gset forth in full herein.
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28. Plaintiff further alleges that he is the
owner of 2,52 cubic feet per second of flow of the watenrs
of Provo River, which said waters were awarded, adjudged
and decreed to John D. Dixon in the decree of the above en-
titled Court in that certain action determined by said
Court, towit:; Civil Action No.2888; that said 2,52 cubie
feet per second of water at all times since the entry of
sald decree in said cause has been and now is, "transfered
water," as defined in Sub-division A of Paragraph 33 of the
sald decree; that said paragraph of said decree provides,-
that sald 2.52 cubic feet per second of water is water that
the owner thereof has the right to divert and flow over the
Olmstead dam in Provo Canyon, Utah County, Utah, and that
the owner thereof has th: right to divert sc«id waters from
sald Provo River at a point near the mouth of Provo canyon,

24. Plaintiff further alleges that during the
lrrlgation season of each and every year therelhas been and
there now is, and plaintiff is informed and believes and on
sald information and belief plaintiff alleges, that there
will continue to be an unused capacity in the ssid canal
constructed by the defendant Provo Reservoir Comvany, as
hereinbefore alleged, which said canal 18 particulsarly dege
cribed in Paragraph 16 hegein from the point of diversion
thereof tb a point near the center of Section 12, Township
6 South, Range 2 Bast, Salt Lake Base and Meridien; that there
has been and now is, ard will continue to be, unused capacity

in said canal during the lrrigation season of each vear;
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that plaintiff as a tenant in common and joint owner of said
canal is entitled to the use of sald unused capacity in said
canal; and that plaintiff, as a tenant in common and joint
owner of said canal,.is entitled to the use of any unused
capaclty therein at any and all times; that plaintiff, as

the owners of said €.52 cubic feet per second of water of
Provo River has the right to divert the same from said rivep
at the point of diverslon of the canal described in Paragraph
16 herein,

26, That plaintiff now desires to use the unused
canal capaclty in the sald main canal consﬁructed by said
defendant Provo Reservoir Company and particularly described
in Paragraph 16 herein during such portion of each and every
year when said canal shall have an unused capacity, for the
purpose of diverﬁing from Provo River into said canal and
for the purpose of flowing through said canal to about the
center of ~ Sectlon 12, Township 6 South, Range 2 Hast, Salt
Lake Base and Meridlan - and into the sald Iona Latersl the
gald 2,62 cublec feet per second of water hereinbefore men-
tioned, to be used by divers persons using or capable of us=-
ing waters through and from the said Iona Lateral, Plaintiff
further élleges that as %aid tenant in common in and to sald
canal that he i1s not obligated to any of his co=tenants in
gald canal, or to the defendants herein, or either of them,
for any charges of any nature whatsoever, or at all, on
account of his use of any unused capaclty in saild canal,ex~

cept for any increase in the cost of the distribution of the
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waters of said canal caused by his use thereof, and plaintiff
alleges that his use of any unused capacity in said canal
will cause no increase in the cost of the maintenance or op-
eration of said canal.-

26« Plaintiff further alleges that the defendants,
and each of them, wrongfully assert and claim that the plain-
tiff has no right to use the unused capacity in said main
canal for the purpose of flowing through said canal the said
2.52 cublc feet per second of water hereinbefore mentioned,
and defendants, and each of them, wrongfully assert and claim
that the plaintiff has no right to use any unused capacity
of sald canal of the Frovo Reservoir Company's Provo River
irrigation system for flowing any water through said canal ,
and the defendants, and each of them wrongfully agsert and
claim thet this pleintiff must pay to the defendant Prove
Reservolr Company and the defendant Provo Reservoir Water
Users Company a rental for the use of any unused capacity in
gald main canal of said Provo Reservoir Company's Provo River
irelgetion system when plaintiff shall use any unused capacity
of said canal for flowing water therein.

27. That the defendant T.F. Went,, as water com=-
mlssioner of sald Provo River under the appointment of the
above entitled Court, as hereinbefore alleged, has the active
charge, supervision, contyol and distribution of water from
saild Provo River into said main canal, and said defendant
Tl Wenﬁz has heretofore wrongfully refused, and he does
now wrongfully refuse, and said defendant threatens to con-

tinue to wrongfully refuse to divert any of the said waters
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owned by this plaintiff into said main canal of said Provo
Reservolr Company's Provo River Irrigation system, or to
permit the saild waters of the plaintiff to flow through

sald canal. That said waters owned by the plaintiff, which
plaintiff has heretofore sought and now seeks to use and
flow through saild main cenal were and are waters which have
heretofore been awarded, adjudged and decreed to plaintiff's
prédecessors in interest in a judgment and decree made and
entered by the above entitled Court in said Gause No.2888
civil hereinbefore mentioned, and said waters are under the
Jurisdiction, control and supervision of the defendant T.F.
Wentz as water commissioner; that said defendant T.F.Wentg
as sald water commlissioner 1s amenable and subject to the
orders of this Gourt with respect and in relation to the dis -
tribution of said water.

28. That each and all the claims and assertions
of the defendants, and each of them, are wrongful and with-
ont any right and are adverse to and against the rights of
plaintiff as a joint owner of and tenant in common of said
mein canal hereinbefore in Paragraph 16 mentioned and des-

cribed.

As and for a third cause of action against the
defendants herein the plaintif f complains and alleges, -

1. Plaintiff hereby adopts and reiterates PpPar-
agraphs numbered 1,2,5,4,5,6,7,8,9,10,11,12,15,14,15,16,17,
18,19,20,21 and 22 of plaintiff's first cause of actlion
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herein, and each and every allegation contained in said
Paragraphs as and for Paragraphs 1L Bl Dy, 5 5\ 1 133, €5 1), AL
12,15,14,15,16,17,18,19,20,21 and 22, of this plaintiff's
third cause of action against the defendants, the same as
if each of said Paragraphs, and each and every allegation
therein contained were set forth in full herein.

28, Plaintiff further alleges that the defen-
dant Provo Reservoir Water Users Company is a corporation,
formed by persons, numerous of which at the time of the
formation and organization of said corporation owned and
held deeds from the defendant Provo Reservoir Company for
acres of water under the Preambles and Resolutions of said
Provo Reservolr Company for the years 1909 and 1911.

‘ 24, The sald Preambles and Resolutions herein
referred to for the year 1909 provide,=- that an acrs of pri=
mary water right shall entitle the holder of such to ir-
rigatlion water sufficient for the irrigation of one acre of
land at a duty not greater than 76 acres of land to each
second foot as & low water right, and as a high water right
at a duty of not more than fifty acres per second foot; That
the sald Preambles and Resolutions for the year 1911 pro-
vide,- the same duty for water except that the duty for high
water 1is fixed at not greater than seventy-filve acres per
second foot of water, The Articles of incorporation of
Provo Reservolr Water Usefs Company provide;— that a share
of full water right stock entitles the owner to a pro rata
share of the water of the company but not to exceed one-

gseventy~£ifth (1/75th.) of a second foot per acre of water
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from January 1lst, to June 15th, and from July 1st., to Octe-
ober 1lste. not to«axceeéjgﬁe~hundredth second foot of water
per acre. .

25, That on the 4th, day of August, 1909 and
at all times thereafter, and to and including the 29th. day
of November, 1918, said Provo Reservolr Company was the owner
and holder of water rights in its Provo River irrigation |
system sufficlent to supply the 20-1/3 acres of water rep- .
resented by the deeds, coples of which are attached hereto,
with the PiHieamm amount of water therein provided, and with
water sufficlent to irrigate 20-1/3 acres bf land throughout
the irrigation season of each and every year with a duty of
not more than seventy-five acres per second foot and to ipr-
rigate ten acres during the high water season on a duty of
not to exceed fifty acres per second foot.

26, That subsevuent to the execution of the
contracts, coples of which are attached hereto as Exhibiﬁs
A and C, the Provo Reservoir Company issued numeroué other
contracts of like character, the number of which is not known
to plaintiff, Plaintiff eslleges on information and belief
that prior to the issuance to plaintiff's assignor Jens C. /%
Jensen of the deeds, Exhibits B.D and E, Provo Reservoir Com-
pany issued approximately 240 deeds for water rights, many
of vhich are of like character as Exhibits B, D and H attached
hereto, and that meany and numberous of such deeds have been
assigned end set over to Provo Reservoilr Water Users Company,

defendant herein, for its full water right stock,

27, That under the saild contracts ond deeds
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herein set forth as Exhibits #;B, C, D and E attached here-
to, plaintiff has a right to the use of and is the owner of
sufficient of the wuters of Provo Reservoir Company's Provo
River irrigation system to irrigate 20-1/3 acres of land
through the 1rrigation season of each and every year, towit:
to the 15th., day of September on a duty not greater thun
seventy-five acres per second foot and ten scres thereof dur-
ing high water period on a duty of no#ug:;a than fifty acres
per second foot.

28. Plaintiff alleges on information and belief
that numerous decds for water rights to divers persons have
been executed by Provo Reservoir Company subsequent to the
recordation of contracts, Exhibits A and ¢ attuched hereto,
and thet the defendant Provo Reservolr Wuter Users Company
has acquired numerous of the rights under said deeds in ex-
change for its fullwater right stock. Plaintiff further al-
leges that said 20-1/3 acres of primary water right owned
by plaintiff, as evidenced by said deeds, =Exhibits B, D,
and E have priority over any and all deeds issued by de-
fendant Provo Reservoir Company subsequent to the recordu-
tion of the contracts, coples of which are attuched hereto
and marked Exhibits A and C, and that as against any and all
of sald defendants and persons whomsoever who hold such deeds,
or deeds 6f similar character, or contructs of like character
issued since said deeds, coplies of which are attached hersto,
the plaintiff has a right to irrigation waters from Provo

Reservoir Company's Provo Hiver irrigation system to the
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amount specified in said deeds, towit‘ sufficient to irrigate
20-1/3 acres of land on a duty of not greater than seventy-
five acres per second foot throughtut the irrigation season
of each year and up to and until September 15th, of each and
every year,

29. That the Articles of Incorporation of said
“rovo Reservoir Water Users Company provides, among other

things,= that stock in sald corporation shall be i ssued one

S

full water right share thereof to any person who transfers
to sald corporation one acre of primary water pight such as
1s represented by deeds, coples of which are attached hereto
and merked Exhibits B, D and E.

| 30, That said articles of Incorporation of the
defendant Provo Reservoir Water Ysers Company assumes to pre=
_ vi&e and the defendan® herein assert that the shares of stock
issued by said Frovo Reservoir Water Users Company in exchange
for acres of water right identical with the rights repre-
sented by the deeds, copiles of which are attached hercto,
are superior to and represent a greater water right than the
acres of primary water right represented by said deeds, That
sald defendant Provo Reserveir Water Users Compsny assumes
to issue one share of 1ts full water right stock for and in
exchange for one acre of primary water right“as’represented
‘by deeds, coplies of which}ére attached hereto, but that the
said Artiéles of incorporation of Provo Reservoir Water Users
Company provide a greater duty of water for full water right

stock, towitf that the quantity shall not be greater than one=-
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seventy-fifth second foot per acre.

S5l. That each andall of the defendants herein
wrongfully assert and claim that the sald shares of full
water right stock issued by the said defendant Provo Reser-
volr Water Users Company are superior to and represent a
greater water right than an acre of primary water right as
represented by the deeds, copies or which are hereto at-
tached. That ever since the organization of the defendant
corporation Provo Reservoir Water Users Company, defendants
herein have repéatedly and continuously given forth in speech
and stated and asserted that a share of full water right
stock lssued by the said defendant Provo Reservoir Water Use
ers Company represents a water right which is superior to and
greater than the water right represented by an acre of pri-
mary water as represented by the deeds, copies of which are
heretc attached, and that the water right represented by an
acre of primary water right, as evidenced by said deeds,
sopies cof which are hereto attached, is inferior to and de-
ficient in quantity to the water right represented by a share
of the full water right stock of the defendant Provo Reservoir
Water Users Company. That sald statements and assertions so
made and glven forth by the defendants are untruw and have no
foundation in fact, and sald statements and assertions are
a slander on the plaintiff's title to the water rights repre-
sented by the deeds, copies of which are hereto attached,
Plaintiff alleges on information and belief that the defene
dants will continue in the future, unless enjoined from so

doing by the ebove entitled Court, to put forth and promui-
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gate saild wrongful and unture statements and assertions,
Plaintiff further alleges that any and all of the claims and
assertions of the defendants that a share of full water right
stock 1ssued by the defendant Provo Reservoir Yater Users
Company 18 superior to and represents a greater water right
than an acre of primary water as represented by the defen-
dants deeds hereto attached, are wrongful and unlawful and
have no basis iIn fact and are adverse to and against the

rights of the plaintiff herein, to an equitable distribution '5

to him of the said waters of sald irrigation system to which
he is entitled as the owner of the water right represented
by the deeds, coples of which are hereto attached, and are
adverse to his right to receive of the waters of said Provo
River a quantity of water for each aore of said primary
water pright held and owned by him as in said Preambles and
Resolutions of Provo Reservoir Company for the years 19090 and
1911 provided, and as hereinabove stated, |

52, That sald defendant T.,F. Wentz, as said water
commissioner, has heretofore wrongfully and without right,
refused, and does now wrongfully and without right refuse,
and he does now threaten to continue to wrongfully and withe
out right refuse to distriﬁute to the plaintiff a quantity
of water for an acre of primary water right such as is repre=
sented by the deeds, coples of which are hereto attached,
equal in amount to the qQuantlity of water actually and in fact

owned by the plaintiff as the owner and holder of the 20-1/3
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acres of water right represented by the sald deeds, copies

of vhich are hereto attached and marked Exhibits B, D and H.

As and for a fourth cause of sactlon agalnst the
defendants herein the plaintiff complains and alleges,«

le Plaintiff hereby adopts and relterates Par-
agraphs numbered 1,2,3,4,5,6,7,8,9,19,11,12,13,14,15,16,17,
18, 19, 20, 21 and 22 of plaintiff's first cause of action
herein, and each and every allegatlon contained in saild
paragraphs, as and for Paragrhpha 1,&,5,4,5,6,7,8,9,10,11,12,
13,14,156,16,17,18,19,20,21 and 22 of this pleintiff's fourth
cause of actlon agalnst the defendants the same as 1f each of
sald paragraphs and each and every allegation therein contained
were set forth in full herein,

25, That the said preambles and Resolutions of 1909
and 1911 hereinbefore referred to,.emch provides that a maine-
tenance fee of $1.50 per acre shall be patld by the owner of
acres of primary water right to defendant Provo Reservoir
Company for each acre of primary water right 80ld by the said
defendant Frovo Reservolr Company until the contract price
of sald water right shall be pald in full,

24, That the predecessﬁgy In interest of the plain-
t1ff 4n and to the 20~1/3 acres of primary water right re-
presented by the deeds coples of which are hereto attached,
pald in full to the defendant Provo Reservoir Company for
any and all water rlghts répresented by the sald deeds prior

to the execution and dellvery to him of said deeds by the said
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def'endant Provo Reservoir Companye

25, That said Preambles and Resolutions for the
years 1909 and 1911 contain no provisinn whatsoever reguir-
ing plaintiff, as the owner and holder of the water rights
represented by the sald deeds, to make any payment or
specifying the amount of any paymenf to be MBde by the plain-
tiff to any one on account of his ownership of said water
rights for the malntenance of said main canal in paragraph
16 hereof described, or for or on account of any cost of
distribution of sald waters represented by said deeds ex-
coept as herelnbefore stated,

26. That sald preambles and Resolutions for 1909
and 1911 provide that the water represented by the said
deeds shall be conveyed by Provo Reservolr Compeny to a point
near the center of Section 12, Township 6 South, of Range
¥ Bast, Salt Lake Meridién, known as the point of general de-
livery: that sajd Preambles and Resolutions specifically
provide that the holders of deeds such as those copies of
which are attached hereto, shall provide for themselves the
means of distribution of any and all water represented by
such deeds from sald point of general delivery hereinbefore
referred to, to the place pf use of said water{by the owners
thereof,

27, That notwithstanding the provisions of the
said preambles and Resolutions for the said years 1909 and
1911, the said defendants herein, and seach of them, wrong-
fully and without any right whatsoever; asgert and claim
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that plaintiff is required to pay and, on account of his
ownership of the water fights represented by the said deeds,
copies of which are hereto attached, must pay charges and
costs of maintenance of the Provo Reservoir Company's Provo
River irrigation system for the maintenance of canals and
distribution of water thereiln to pointsAczV beyond the said
point‘of general delivery as fixed Iin the sald Preambles and
Resolutions under which the sald deeds were 1ssued.

28, Plalntiff further alleges that he 1s not obe
l1iged, under any contract or otherwlse, or in any manner, or
at all, as the owner of the water rights represented by the

deeds, copies of which are hereto attached, or as a tenant in

common in the saild canal herein in Paragraph 16 specifically

described, to pay any amount whatsoever for the maintenance #£*

of the said Provo Reservolr Compeny's Provo River irrigation
system; that as a tenant in common of the said main canél,ha
Paragraph 16 specifically described, he should pay his propor=-
tionate share of the maintenance thereof according to his use
thereof to the said point of general'delivery hereinabove
described,

29¢ Plaintiff alleges on information and belief
that T.F. Wentz, as Commissioner, is charged with the duty
of pro rating to users having independent rights in the said
main canai,specifically described Iin Paragraph 16, the amount
of expense of maintenence of said main canal which each user
and owner of water rights flowed therein should pay toward

the maintenance thereof on account of sueh 86,

J £ 1N
¢ o nll §

& B0 wm

MORGAN, COLEMAN & TUCKER

M

A
AR




WHEREFORE, Plaintiff prays judgment against said

defendants, and each of them, as follows, towit:
ON PLAINTIFF'S FIRST CAUSE OF ACTION:

l. That the Court determine the right of plaintiff
to flow the said 20-1/3 acres of primary water right repre-
sented by the deeds, coples of which are hereto attached,
through the said main canal of the Provo Reservoir Company's
Provo River irrigation system which canal is described in
Paragﬁaph 16 of plaintiff's first cause of action herein,

2. That the Coumrt enter herein a decree quieting
plaintiff's title as against each and all of the defendants
herein to a right-of-way and capacity in the said main canal
in Paragreph 16 described for the conveyan&e of the said
20=1/3 acres of primary water right through the said canal
to the said point known as the point of general delivery to=-
witsto & point near the center of Section 12, Township 6
south, Range 2 East, Salt Leke Meridian.

3. That It be adjudged by the Court that plaintiff,
as the owner and holder of the saild 20-1/3 acres of primary
water right represented by the sald deeds, coples of which
are hereto attached, 1s entitled to such proportionate share
of the waters flowing in the said maln canal herein in Par-
agraph 16 described, to supply water rights of persons hold-
ing rights of the same character in priority as represented
by plaintiff's deeds as the said 20-1/3 primary acres of
water right shall %Year to the total number of such units in
sald canal.

4, That plaintiff's title to such proportionate

€4

pider 3] e

MORGAN, COLEMAN & TUCKER



share of the said waters now, or hereafter flowing in said
main canal, be quieted as against each and all of the defen-
dants herein,

S5+ That the said T.F. Wentz, as commissioner, be,
by the judgment herein rendered, required to divert from
Provo River into thesald main canal, herein in Paragraph 16
described, the water represented by the said 20-1/3 acres
of primary right owned by the plaintiff and represented Dy
the deeds hereto attached, and that he be further required
to distribute said 20-1/3 acres of primary water water right
into such laterals heading in said main canal as plaintiff,
hls lessees or assigns, may require from time to time,

ON PLAINTIFF'S SECOND CAUSE OF ACTION:

6. That the Court determine the right of plaintiff,

at his election to flow through the said main canal,herein in
Paragraph 16 specifically deseribed, the sald 2,52 second
feet of water owned by the plaintiff, as herein in his second
cause of action stated, together with any other waters which
plaintiff may have which may be flowed through said main
canal for beneficial purpoées at any and all times when there
shall be an unused cepaclty in sald canal,and particularly
from such time as the recession of annual high weter shall
leave sufficlent spsace in.éaid canal for such waters, or a
portion thereof, to the end of the irrigation season of each

and every year.
7. That plaintiff's rights to so flow water in

sald canal be quieted as against each and all of the claims

R0

il mo .

MORGAN, COLEMAN & TUCKER
PROVO COMMERGIAL BANK BLDG,
PROVO, UTAH




of the defendants herein.

8+, That the said T. F. Wentz, as commissionen un-
der appointment of the Court, and his successors in office,
be, by the judgment, directed at plaintiff's request, or the
request of plaintiff's lessess or assigns, to divert any
such waters which plaintiff may have a right to so flow
through the said main cénal, herein in Paragraph 14 spocif-
l1cally described, into the said canal for plaintiff's use,
or for the use of pléintiff's lessees or assigns, and that
sald Ts Fo Wentz, as such commissioner,be directed by the
judgment. to divert such waters from the sald canal into such
laterals heading in sald canal as shall be designated by plain-
t1iff herein, or by plaintiff's lessees or assigns entitled
to the use of such.water,

9¢ That the Court determine the liabilityof the
plaintiff herein for so flowing such waters in the sald main
cenal, specifically described in Paragraph 16 hefein, and it
be Qrdered and adjudged that plaintiff shall not be required
to pay any rentals to any of the defendants herein for care
rying capagity in said mein canal for his said water when
there shall an otherwise unoccupled space therein, and that
it be decreed that plaintiff shall pay only such additional
cost of maintenance of said main canal, if any, which are
occasioned by such conveyance of plaintiff's water therein,

ON PLAINTIFF'S THIRD CAUSE OF ACTIONS

10. That defendants and each of them, be by the

Court restrained from giving out in speech that an acre of

{ fare o =

MORGAN, COLEMAN & TUCKER



primery water right as evidenced by the deeds, copies of
which are attached to plaintiff's complaint, is inferior to
and a less water right than a share of full water right stock
of Frovo Reservoir Water Ysers Company as by it issued,

11. That it be decreed by the Court that plain-
t1ff's rights to the irrigation waters of sald main canal, as
represented by his deeds, copies of which are hereton at-
tached, are superior to and prior £n right to any and all
rights of defendants and each of them, by them held or elsimed
through conveyances or deeds from the said Frovo Reservoir
Company 1ssued subsequent to the issuance of the deeds, coples
of which are hereto attached,

12, That plaintiff's title be quieted as against
defendants, and each of them, and agalnst any and all rights
and claims of defendants through deeds issued by the Prove
Reservoir Company subsequent to the issuance of the deeds
attached hereto to sufficient waters in and of the said main
canal, described in paragreph 16 hereof, for the irrigation
of 20-1/3 acres of land at a duty not greater tﬁan seventy-
five acres per second foot and that under Exhibit "B" plaine
tiff is entitled to irrigate ten acres of lands'throughout
the high water season on a duty of not greater than fifty
acres per second foot.

15+ That the saild T.F. Wentz,as Commissioner,and
his succeséor in office, be required to divert from Provo
River into sald main ecanal, herein in Paragraph 16 described,
and to distribute toc nlaintiff, or his successor in intercst,
from the waters of sald main c¢anal a volume sufficent for the
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irrigation of 20-1/3 acres of land on 2 duty not greater
than that hereinbefore prayed to be decreed by the Court so
long as there shall be sufficlient waters in said main cansal
to supply all of the owners and holders of deeds 1ssued by
the Provo Reservoir Company in point of time down to and in-
cluding the issuance of the deeds attached, sald water tobe
distributed from said main canal into such latersls heading
therein as plaintiff or his assigns, or lessees may direct,
ON PLAINTIFF' FOURTH CAUSE OF ACTION:-

14, That the Court determine the lisbility of
plaintiff herein for cost of maintenance of saild main canal
in Paragraph 16 herein described, on account of plaintiff's
ownership of said 20-1/3 acres of primery water right as
represented by the deeds hereto attached, and his use of
sald canal for the conveyence of said water therein.

15, That 1t be ordered and ad judged by the Court
that plaintiff shall pay only such proportionate share of
the costs of maintenance of the said main canal to the cen-
ter of said - Section 12, Township 6 South of Range 2 Rast,
Salt Lake Meridian,- towlt: to the point of general delivery
g8 fixed in the said Preambles and Resolutions of Fprovo Res-
ervolr Company for the years 1909 and 1911, as the volume
of his right therein by reason of his ownership of said
20=1/3 acres of primary right shall bear to the whole volume

of snld canal.

16, The%t 1t be decreed by the Court that plain-

t1ff as the owner of the said 20-1/3 acres of primary water
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right in the said main canal is not obligated to pay to

any of his co-tenants, or defendants herein, any charge for
maintenance or distribution other than his proportisnste
share of the reasonable cost of maintenance of the said
main canal to the point of general delivery towit: to a
point near the center of - Section 12, Lownship 6 South

of Range 2 Hast, Salt Lake Meridian.

17, That said T. F., Wentz, as Commissioner, be
required by the Court to pro rate the cost of maintenance
of sald maln canal to the center of Section 12, Township
6 South of Range 2 East, Salt Lake Meridian, to-wit: to
the.point of general delivery herein mentioned and to pro
rate to plaintiff such share of the cost of maintenance
thereof as herein determined by the Court.

18. Plaintiff further prays for general relief,

and for his costs herein expended.,

Attorneys for Plaintiff,

o B8 me
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STATE OF UTAH )
COUNTY OF UTAH) SS

Caleb Tanner,>being first duly sworn, deposes and says;

that he is the plaintiff named in the above and foregoing

action; that he has read the above and foregoing complaint

and knows the contents thereof and that the same are true

of his own knowledge, except as to matters and things therein

stated on information and belief, and as to such matters

he believes it to be true,

CC(M /W—W\/‘

Subscribed and sworn to before me

this z;&sfif;ay of <

otary “public, .
Residing Pr Utah,
My commission expireé’p‘ 2 5= A4 192_2ﬁ
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WATER CONTRACT NO.9

This Agreement made this 4th. day of August, 1909 by
and between Provo Reservair Company, a corporation of the
State of Utah, principal place of business, Provo, Utah, (here-
inafter called the company), party of the first part and Jens
Clo IRy, CXl TR LTS, o aaa oo om0 mron o g of Provo Bench
Utah County, State of Utauh, (hereinafter called the Consuﬁer),
party of the second part, WITNESSETH:

In consideration of the sum of One Dollar paid by the
sald Consumer to the Company, the receivt of which is he reby
acknowledged by the latter, and the further sum of Seven Hune
dred Fifty Dollars, to be paid by the Consumer to the Company,
at the times and in the manner specified in the resolution
hereinafter referred to, and the further consideration of the
covenants and agreemen:.s of this contract, the parties hersto
mutually agree, promise and covenant with sach other as fol-
lows, Go-witj;~-

The Company agrees to furnish to the Gonsumer and the
Consumer agrees to purchase and take from the Company Ten acres
of Primary water and no Acres of High Water, as described in
the resolution hereinafter referred to, for the irrigation of
the following described tract of land in Utah County, State of
Utah, to~wits=

The ¢eeeseesses Half of the South half of the North
fiast Quarter of the South West quurter of Section 22, Township
6 South, Range ¢ East of the Salt Lake Meridian, Area 10 acres.

and the parties hereto promise, and agree to and with
each other, that they and their heirs, representatives, suce
cessors and assigns will faithfully observe and be bound by
21l and singular the terms, conditions and covenants hereof,
and of that certaln resolution of the Board of Directors of
the Company, representing the sale of water rights and security
payment therefor, and all matters therein stated and connected
with the construction, operation and management of canal sys tems,
reservoirs, and other matters, of whatever nature therein set
forth, passed on July «8th, 1909, and recorded ,ugust 4th, 1909,
in Book "1l4" at Page 235 of the Utah County Records of said Utah
County, Utah; which resolution and the sald record thepreof awe
are hereby referred to, and in all respects made a part of this
contract, and accepted by, and 1s binding upon, the parties
hereto.

And thils contract shall be construed to be and 18 =
Mortgage Lien upon the above described tract of land, and the
gald land 1s and shall be and remaln charged with all the con-
ditlons of thls contract, including all, the condiftiions, terms,
and stipulation set forth in the resolution hereinafter re-
fferred to.

o~
¥
oA
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IN WITNESS WHEREOF, the sald corpor:2tion has caused
this contract and mortgage be signed by its president and
its corporate seal to he hereunto arffixed, and the said cgon-
sumers and Mortgagors have hereunto set their hands this 4th
day of August 1909,

PROVO RESERVOIR COMPANY, a

Corporation,
<
Attest: By Joseph R. Murdock, its Presldent
Barl J. Glade, Jens C. Jensen
Secretary Maren Jensen
(Corporate Seal)
nqy
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"EXHIBIT B.M

DEED FOR WATER RIGHT

PROVO RESHRVOIR COMPANY, a corporation of the State
of Utah, having its principal office at Provo City, Utah County,
State of Utah, grentor, hereby conveys and warrants to Jens C.
Jensen of Provo Bench, Utah County, State of Uteh, for the sum
of One Dollar and other valuable considerations, the recelpt
of which 1s hereby acknowledged, Ten (10) Acres of Primary
Water Right in the grantor's Proveo River Irrigation System, as
defined in that certain Preamble and Resolutions adopted by the
grantor corporation on July 28, 1909 a copy of which Preamble
and Resolutions 1s recorded in the office of the County Recorder
of Utah County. State of Utah, in Book 114 of Mortgages, at
Page 23, which record with the Preamble eand res lutions is herew
by referred to and made a part hereof,

Subject to the water rights. heretofore conveyed to the
Blue Cliffs Canal Company corporation, by deed Dated February
16, 1910, and recorded in said recorder's office in Book 115
of Deeds, at page 347, reference to all of which 1s made as a
part hereof .

IN WITNESS WHEREOF, said corporation has caused this
deed to be sligned by 1ts President and its Secretary, and its
corporate seal to be hereunto affixed at its office at Provo
¢ity, Utah, this 29th, day of November, A.D. 1918.

PROVO RESERVOIR COMPANY,
a corporation

By Joseph R.Murdock (Signed)
Its President

Attests ReJ. Muprdosk (Signed)
Secretary

STATE OF U".L‘Aﬂzg 33
(OFofblig il Cosiii (Bfiui- gl j ) A

On the 29th, day of November, 1918, personally appeared
before me, Joseph R. Murdock, who belng by me first duly sworn,
on his oath says, that he 1s the President of the Provo Reservolr
Company, a Utah Corporation, and the foregolng lnstrument was
slgned by him on behalf of sald corporation by authority of
resolutions of its Board of Directors, and the sald Joseph R.
Murdock duly acknowledged to me that sald corporation executed
the same.

Alfred L. Booth,
Notary Public

My commission expires April 15, 1919.

40



"EXHIBIT o"

WATER CONTRAGT NO.156

- —

THIS AGREEMENT, Made this 22nd day of September, 1911,
by and between Provo Reservoir Company, a corporation of the
State of Utah, princlpal place of business, Provo, Utah, (here-
inafter called the Company), party of the flirst part, and
Jens Ce.Jensen, and his wifle Maren Jensen, of Provo Bench, Utah
County, State of Utah, (hereinafter called the Consumer) party
of the second part, Witnesseth:

In consideration of the sum of One Dollar pald by the
gnid consumer to the Company the receipt of which is hereby
acknowledged by the latter, and the further sum of Four Hun-
dred Dollars, to be pald by the Consumer to the Company, at
the times and in the manner specified in the resolution here-
inafter referred to and the further consideration of the
covenants and agreements of this contract, the partiecs hereto
mutually agrse, promise and covenant with each other as fol-
lows, Go-wits-

The Company agrees to furnish to the Consumer and the
Consumer agrees to purchase and take from the Company Flve
(5) acres of primary water and No Acres of high water, as
described in the resolution hereinafter referred to, for the
irrigation of the following described tract of land situsted
in Utah County, State of Utah, to-wit:

South Quarter of the North half of the North Hast
gquarter of the South West Quarter of Section 22, Township 6
gouth of Range 2 Hast of the 8alt Lake Meridian, Area 5 Acres.

And the parties herete promise and agree to and with
each other, that they and theilr heirs, reprcsentatives, suc-
ceassors and assigns will faithfully observe and be bound by
211l and singular the terms, conditions and covenants hereof
and of that certain resolution of the Ebourd of Directors of
the Company, respecting the sale of water rights and security
of payment therefor, and all matters therein stated ana connec-
ted with the construction, operation and management of canal
gystems, reservolrs,and other matters, of whatever nature there=
in set forth, passed on Feby loth. 191)., and recorded March 25th.,
1911, in Book "126" at page 358 of Utah County records of sald
Utah County, Utah, which resolution and the said record there-
of ape hereby referred to, and in all respects made & part of
this contract, and accepted by and ia binding upon the parties
hereto. '

And this contract shall be construed tobe and 1is a
mortgage lien upon the above described tract of land, and the
gaid land 1s and shall be and remain charged with 211l the con~
ditions of this contract, including all the conditions, terms
and stipulations set forth in the resolution hereinbefore re-
fefred to.



IN WITNESS WHEREOF, the said corporation has caused
thls contract and mortgage to be Signed by its president, and
1ts corporate seal to be hereunto affixed, and the said cone

sumer and mortgagors have hereunto set their hands this 224 day
of September, 1911,

PROVO RESERVOIR COMPANY,
: & corporation

By Joseph Rs Murdock, its
President

Jens Cs Jensen

Maren Jensen
Attests

RIS Murdock
SECRETARY

(CORP. SEAL)

8 )
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WeXHIBIT DM

DEED FOR WATER RIGHT

PROVO RESERVOIR COMPANY, 2 corporation of the Stete
of Utah, having 1ts principal office at Provo Gity, Utah
County, State of Utah, -grantor, hereby conveys and warrants to
Jens Ce. Jensen of Provo Beunch, Utah County, State of Utah, for
the sum of One Dollar and other valuable considerations, the
recelpt of which is hereby acknowledged, Five (5) Acres of
Primary Water Right in the grantor's Provo River Irrigation
System, a&s defined in that certaln Preamble and Resolutions
adopted by the grantor corporation on February 15, 1911 a
copy of which Preamble and Resolutions is recorded in the of-
fice of the County Recorder of Utah County, State of Utah,in
Book 126 of Mortgages, at page 358, which record with the Pre-
amble and Resolutions 1s hereby referred to and made a panrt
hereof .

Subject to the water rights heretofore conveyed to
the Blue Cliffs Canal Company corporation, by deed dated Febe-
ruary 15, 1910, and recorded in said recorder's office in
Book 115 of Deeds, at page 347, reference to all of which is
made a part hereof.

, IN WITNESS WHEREOF, sald corporation has caused this
deed to be signed by 1its President and its Secretary, and its
corporate seal to be hereunto affised at its office at Provo
City, Utah, thils 29th. day of November, A. D. 1918,

PROVO RESERVOIR COMPANY
& corporation,

By Joseph R. Murdock (Signed)
Its President

Attest R. J. Murdock
3ecretary

State of Utah: 59
County of Utahs ) ¥

On the 29th day of November, 1918, personslly ap-
peared before me, Joseph Re Murdock, who belng by me first
duly sworn, on his osth says, that he 1s the President of the
Provo Reservolr Company, & Utah corporatlion by authority of
resolutions of 1ts Board of Directors, and the sald Joseph R.
Murdock duly acknowledged to me that saild corporation executed
the same.

Alfred L. Booth
Notary Public
My commlssion explres
Applil Loy LYLY
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"EXHIBIT E

-

DEED FOR WATER RIGHT

PROVO RESERVOIR COMPsNY, a corporation of the
State of Utah, having i1ts principal office at Provo City,
Ubah County, State of Utah, grantor hsreby conveys and war-
rents to Jens C., Jensen, Provo Bench, grantee, of Utah County,
State of Utah, for the sum of One Dollar, and other valuable
conslderation hereby acknowledged, five and one-third (513 )
acres of Primary Water Right in the grantor's Irrigation
System, as defined in thavcertain Preamble and Resolutions
adopted by the grantor corporation, on February 15, 1911, a
copy of which Preamble and Resolutions is recorded in the
office of the County Recorder of Utah Gounty, State of Utah,
in book lu6, at page 358, which record is hereby referred to
and made a part hereof,

This deed is intended to convey, and there is
hereby conveyed to the said grantee, such undivided interest
in common, in and to the whole of the water rights, easements
and rlghts of way and franchises for cenuls and diversion
works, as are now owned by, and that may hereafter be ac-
quired by, the company for use in connection with the said
grantor company's Provo river system, as the interest of the
sald grantee, represented by the number of ..cres of wauterp
right hercby conveyed, shall at thlis or at any time here-
after bear pro-rata to the total number of Acres of water
right sold or contracted for sale by said grantor comnany.

This deed-— 1s however subject to those certain
interests and rights in said Provo River Irrigation system
which the grantor has heretofore conveyed to the Blue Cliffs
Canal Company, a corporation,

Grantee accepts obligation for maintesnance as
sot forth in said Preamble and Resolutions; and also waives
all partliclpatlion of control, management, operation and reg-
ulaticn of the sald system, until Jan. 1, 1920,

IN WITNESS WHEREOF, said corporation has caused
this deed to be slgned by 1ts President and .ts Secretary,
and 1ts corporate seal to be hereunto affixed at its office
at Provo City, Utah, 28th, day of December, n.D.1912,

PROVO RESERVOIR COMIaNY,
A corporatlon

By Joseph Relurdock,
lts President (Signed)

attest: Royal J.Murdock, secretary
( 3L (28 ¢! e )



STATE OF UTaH )
) e
COUNTY OF UTaH )

on «8th day of December, 19lg, psrsonally ap-
peargd before me Joseph Re Murdock and Royal J. Murdock,who
beiném?lrst duly sworn, each on his oath says that they are
respectively the President and Seecretary of Provo Reservoir
Company, & Utah corporation, and the foregoing instrument
was slgned by them on behalf of said corporation by author-
ity of resolutions of its Board of Directors, and the said
Joseph R. Murdock and Koyal J. Murdock duly acknowledged to
me that sald corporation executed the same.

Alfred L. Booth
Notary Public

My commission Hxpires
April 25th, 1915
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In the District Court of Utah County
State of Utah

Caleb Tanner

Plaintiff

VS,
Provo Reservoir Company,a corporatio S[JAALA()PJS

Provo.Resérvoir.Water. Users. Company,.
a corporation, Blue Cliff Canal Compghy,
a corporation, North Union Irrigatio
Company,a corporation, DRFIARITE
PPovo Bench Canal & Irrigation Compady,

a corporation,and T,F,Wentz as Commissioner

of frovo Kiver, Defondants

THE STATE OF UTAH TO SAID DEFENDANT:

You are hereby summoned to appear within twenty days after service of this summons upon
you, if served within the county in which this action is brought, otherwise within thirty days after such
service, and defend the above entitled action; and in case of your failure so to do, judgment will be ren-
dered against you according to the demands of the complaint WRIVBINGRIBEER RIVA M {RA KT AE S 4K e

afAwzer which within ten days will be filed with the Clerk of said Court.

P. O. Address:
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SHERIFF'S OFFICE.

STATE OF UTAH,
SS8.
COUNTY OF UTAH,

I hereby certify and return that I received the within

and hereto annex Summoné on the 19th, day of March 1926

and served same upon FProvo Rdservoir Company a corporation,
Provo Reservoir Water Users Company, a corporation, and the

Blue Cliff Canal Company a Corporation,

the within named Defendants » personally, by delivering to and
leaving with mmxixRwfmmiaxxzxxix R.J.Murdock Secretary of gaid

oopﬁoratgpnu. in Prove City,
Utah County, State of Utah, a true copy of said Summong on the

19th., day of Marech 1926

Further certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name and
official titie thereto,
Dated at Provo City, Utah, this 20th. day of
March 1926 .
I J. D BOYD,

sheriff of Utah County, State of Utah

Lot /k//
By41/ 4 /f AN

Deputy Sheriff.

Sheriff's Fees:

Service $ 3.00
Mileage i AY
Total $ 320




SHERIFF'S OFFICE.

STATE OF UTAH, I
S8.
COUNTY OF UTAH, ‘(
I hereby certify and return that I received the within
and hereto anuex Summons on the 19th. day of March 1926

and served same upon North Union Irrigation Company a corpotation

the within named Defendant |, personally, by delivering to and

leaving with xedxxdedexntexmtxxxxxx David B. Thorne secretary of
gaid corporation, in Lindon,

Utah County, State of Utah, a true copy of said Summons on the
19th. day of Maroh 1986

Further certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name and
official titie thereto.

Dated at Provo City, Utah, thig 20th. day of
March 1986

J. D. BOYD,

sheriff of Utah County, State of Utah,

\’;'/ IR /\‘,,- P ]
/, De
V
oheriff's Fees:
Service $ le.00
Mileage $ 1.80
Total $ 2.80



SHERIFF'S OFFICE.

STATE OF UTAH,
: S8,
COUNTY OF UTAH,

I hereby certify and return that I received the within
- and hereto anuex Summons on the 19th. day of March 1926

and served same upon Prov¥o Bench Canal & Irrigation Company
a cofporation i

the within named Defendant personally, by delivering to and
leaving with saksxRefeagartxxxinx John Stratton President of

gald corporation, in Provo Bench.
Utah County, State of Utah, a true copy of said Summons on the

Further certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name ang
official titie thereto.
Dated at Provo City, Utah, this 20th. day of
March 1926
USSR ONADN
Sheriff of Utah County, State of Utah,

{: / Depglty Sheriff.

sheriff'ys Fees:

Service $ l.00
Mileage $ €0
Total " ¢ 1.60




SHERIFF’'S OFFICE.

SDATR OF UZAH, |
SSe
COUNTY OF UTAH, §

I hereby certify and return that I received the within

and hereto annex Summons on the 19th. day of Illarch 1926

and served same upon Frank Wentz as Commissioner of Provo River.

the within named Defendant |, personally, by delivering to and

leaving with said Defendant in Provo City,

Utah County, State of Utah, a true copy of said Summons 20th.
March 1926, i

Furthexr certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name and
official titie thereto.
Dated at Provo City, Utah, this 20th, day of
March 19826,
“dlo Do B0V,
Shiemitf oS Utial County{ State of Utah,

Deputy Sheriff,

Sheriff's Pees:

Service $ 1.00
Mileage $ 20°"
Total $ oo







IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN AND
FOR UTAH COUNTY, STATE OF UTAH.

Caleb Tanner,
Plaintiff,

vs.
Provo Reservoir Compény, a corporation,
Provo Reservoir Water Users Company,
a corporation, Blue Cliff Canal Company,
a corporation, North Union Irrigation
Company, & corporation, Provo Bench Canal and Irrigation
Company, & gorporation, and T. F. Wentz,
ag Commissioner of Provo River,

Defendants.

@ e ®w o o

DEMURRER OF NORTH UNION
IRRIGATION COMPANY, a
corporation, and PROVO
BENCH CANAL AND IRRIGA=-
TION COMPANY, a corporation.

Come now the defendants North Union Irrigation Com=
pany, a corporation, and Frovo Bench Canal gfammaxx and Irriga-
tion Company, a corporation, and demur to the complaint of
the plaintiff filed herein upon the ground that said complaint
does not state facts sufficient to constitute a cause of action
against sald defendants and in favor of said'plaintiff.

o2nd. These defendants demur to the first cause of
action contained in sald complaint upon the ground that saild
first cause of action does not state fsats sufficient to
constitute a cause of aotion against these defendants and
in favor of said plaintiff.

3rd. These defendants demur to the second cause of
action contalned in said complaint.upon the ground that saild
gecond cause of action does not state facts sufficlent to
constitute a cause of aotion against these defendants and

in favor of said plaintiff.,

4th., These defendants demur to the third cause

3 at
of action contained in gaiad gomplg}?t upon the ground tha




gsalid third cause of action does not state facts sufficient to
constitute a cause of action against these defendants and
in favor of said plaintiff,

5th. These defendants demur to the fourth cause
of aotion contained in sald complaint upon the ground that
gsald fourth ocause of asctlon does nov siate facts sufficient
to constitute a cause of action against these defendants and
in favor of said plaintiff.

§%;2(&Ai ;g; g;:2()do(‘£2)\thL_

Attorneys for the defendants
North Union Irrigation Com-
pany and Prova Bench Canal
and Irrigation Company.

%

é D

Recelived copy of the above demurrer this ~ day of April,
; ) : : .
LS I

Attorneys féf-Plaintiff.

! P63
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IN THE DISTRICT COURD OF THY FUURTH JUDICIAL HISTRIGT
IN AND ¥FCR ULAH COUNTY, S2UADE O U24H,

Caleb Qanner, BlRinta R 5
VB, o |

Provo Reservoir VYompany, a corporation, NULICE.
Provo Reservoir Water Users Company,

& Corporation, Blue Cliff Canal Company,

& corpor: Llon, North Unicn Irrigation

Company, a Corporation, Provo Bench Canal

and Irriaatlon bompany, & corporation,

and D8, Wentz, as Commissioner of Provo

River,
Defendants,

To North Uninn Irrigation Conmpany, a corporation, aznd
To Provo Bench Cansal and Irrigsation Company,a corpoz =tion,

and
To Ray and Rawling, Attorneys for said Corporutions;

Iake Notice that on the 23rd day of April, 1926, the
above entitled Court made and entered an order in thn above
entitled action overruling the demurrer ctf North Union
Irrigation Comoany, 8 corporavion, and overruling the demurrer
of Provo Bench Vanal and JLagheilienz ion Comu.any, a corporution,
to plaintiff's complaint snd said defendant corpor .tions
were granted 20 days in which to file an answer oY answers

horein
Dated _rovo, Utah, this 23rd day of April, 1926

Attorneys fbr xlalntiff

SRS I TR
COUNDY OF ULTAH) S8 ~

M.R.STRAW belng Lirst duly sworn, deposes und says; that he
is one of the attorneys for plaintifi in she above entitled
action and has hig olffice at rsrovo, Utah; thup Ay and Zawlinsg
ure attorneys for defendants in above cnititvled aeticn, the
dorth Union Irrigation Company and LTOVO sench Cansal qu
Irrigation Company, und sald attorneys nave their c.fice at
valt Lake Clty, Utah: that there is a regular commuaicsiion

by mail between said points daily; that on the £3rd day of
april, 19£6, he olaced a 'full , true and correct copy o0i ihe
above and iore001np notiee in an& env010pe addressed Lo ugJ

und sawling, Attorneys at vaw, walt Lake thy! Utah, pre,ald

Lhe pogtuge thereon to »alt Luke vwity Utah in full, und‘ 4
the same on said day in the Jnit 3 +£gb 2J0s. Office

! })OQ.L () 2
¢ 'Q%}" .“". 1’ ,L)rovo Ut&h. Y
1( W L2

(o
E} subsceribed and s orn t. bnforo me this

T

o

S
‘.a'"v
o

T ;;bflffgf ‘ BBrd day of April, ’
YA
1 ,A ‘ ved! Lo

"1'-, .“' " B .
Mt lotary pu 110' PSLdth Zrovo,Utah,X

7 192 £,

Jz 23
2 l

wat

iy commission explres

e e —
M. R STRAW
COMMERCIAL BANK BUILBDING
PROVO, UTAH







I THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN AND FOR
UTAH COUNTY, STATE OF UTAH

——————————————————————————————— QG SRR e (s s i i r i S o e kB

CALEB TANNER,
Flaintiff,

DENURRER TC COMPLAINT

Provo Reservoir Company, a
corporation, Provo Reservoir
Jater Users Company, a corpo-
ration, Blue Cliffs Canal Conm-
pany, a corporation, North
Union Irrigation Company, a
corporation, Provo Bench Canal
& Irrigation Company, a corpo-
ration, T. F. Wentz as Commis-
sioner of Provo River

®% me et @¢ @0 Ot er An o en © Te an qa ms ae O oo

The said defendant, the Blue Cliffs Canal Company, now comes,
and appearing for itself alone and not for either of its co-cdefendants,
damurs to the complaint of the plaintiff on file herein, and to each
ana. evéry alleged cause of action of said Complaint separately, and
for grounds of demurrer statess:-

I. That there is a misjoinder of parties defendant in the
Plaintiff's alleged first cause of action for the reason that there
is no showing in the said First alleged cause of action of any commun-
ity of interest or joinder of interest of this defendant, the Blue
Cliffs Canal Company, a corporation, with any other of the defendants,
or with all of the defendants combined, nor is there shown to be any
action by any of the other defendants joining with this defendant in
any ol the matters alleged or set forth in the said first alleged
cauge of action of said compléint.

II. That there is a misjoinder of parties defendsnt in the
plaintiff's alleged second cause of action for the reason that there
is no showing in the said second alleged cause of action of any commun -
1ty of interest or joinder of interest of this defendant, the Blue
Cliffs Canal Company, a corporation, with any other of +the defendants,
or with all of the defendants combined, nor is there shown to be any
action by any of the other defendants Joining with the defendant in




any of the matters alleged or set forth in the said second alleged
cause of action of said complaint. :

IIXI. That there is a migjoinder of parties defendant in the
plaintiff's alleged thircd cause of action for the reason that there
is no.showing in the said third alleged cause of action of any commun =
ity of interest or joinder of interest of this defendant, the Blue
Cliffs Canal Company, & g¢orporation, with any other of the defendénts,
or with all of the defendants combined, nor is there ghown to be any
action by any of the other defendants joining with the defendant in any
of the matters alleged ox get forth in the third alleged causge of ac=
tion of said complaint.

IV. That there is & misjoinder of parties defendant in the
plaintiff's alleged fourth cause of action for the reagon that there
is no showing in the said fourth slleged cause of action of any
community of interest or Joinder of interea£ of this defendant, the
Blue Cliffs Canal Company, & corporation, with any other of the de-
fendants, or with all of the defendants combined, nor is there shown
to be any action by any of the other defendants joining with this
defendant in any of the matters alleged or sget forth in the sald
fourth alleged cause of action of said complaint.

V. That there is a migjoinder of alleged causes of action
in the said Complaint in thig:

A,

(L) That the first alleged cause of action is an
attempt to determine the right of the plaintiff to flow certain water
rights represented by deeds given by one of the defendants, the Provo

through the main canal of
Regervoir Company, /fBEXEXEIXEALAXFXEEIXHEEREEXENR the Provo Reservoir
Company's irrigation system.'

(2) There is‘an attempt to obtain a decree guieting
plaintiff's title against the defendant for right of way and capaci-
ty in the mein canal of the.Provo Regervoir Company's irrigation sys-
tem, for the conveyance of 20~-1/3 acres of Primary water through said

canal,
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(3) That there is an attempt to obtain a judgment of the
Court, decreeing that the plaintiff is entitled to such proportion-
ase share of the water flowing in the main canal of the Provo Reser-
voir Company's irrigation system, as the plaintiff's alleged 20-1/3
acres of Primary water right shall bear to the total number of like
units in said canal. '

(4) There is an'attempt to quiet plaintiff's title to such
proportionate share of said water as against each and all of the de-
fendants in said cause.,

(5) There is an attempt to require the defendant, T. F. Wentz ,
as Commissioner, to divert from the Provo River into the main canal
of the Provo Reservolr Company's irrigation system, 20=1/3 acres of
Primary water claimed to be owned by the plaintiff as set forth in
sald first glleged cause of action.

B,

(1) In the plaintiff's alleged second aause of action there
ls an attempt to determine the right of the plaintiff to flow 2.52
sacond feet of water clalmed by the plaintiff, together with any other
water which plaintiff may have whieh may be flowed through said main
canal, and at all times when there shall bhe an unused capacity in
sald canal; sald 2.52 second feet of water ies not water that has ever
belonged to the Provo Reservolr Company's irrigation system, but is
water that the plaintiff has acquired from a source entirely independert
from the water righte of the Provo Reservoir Company's irrigation sys-
tem, ]

(2) There is an attempt ;o gulet plainti’f's title to the
right to flow in said canal the said 2.52 second feet of water claimed
by the plaintiff.

(3) There is an attempt to require and dirsct the defmmdant,
T. ¥, Wentz, %o turn said 2.52 second feet of water out of the Provo
River system into the main canal of the Provo Reservoir Company's
lrrigation system, and to direct said T. B. Wentz, as Commissioner
to divert such water from sald canal into such laterals heading into
such canal as shall be designated by the plaintiff or by the plaintiff's

lessees or assigns claiming to be entitled to sald 2.52 second feet

of water., s
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(4) There is an attempt to have the Court determine the
liebility of the plaintiff herein for flowing such waﬁer in said
canal, and that it be adjudged that the plaintiff shall not be re-
quired to pay any rentals to any of the defendants herein for carry-
ing capacity in said main canal, when there shall be any other un-
occupied space therein. In other words, it is an attempt to take .
property belonging to some of the plaintiffs without just compensa-
tion.

c.

(1) The plaintiff's third cause of action is an attempt to
regtrain the defendants from giving out in speech that an acre of
Primary water right as evidenced by the deeds, copies of which are
attached to the plaintiff's complaint, is inferior to and less than
2 ghare of full water right stock of the Provo Reservoir Water Users
Company ag by it issued.

(2) In his third cause of action plaintiff attempts to ob-
tain o decree that the plaintiff's rights for the irrigation water
for the main canal for the Provo Resgervoir Company's irrigation sys-
tgm ag represented by hig deeds are superior and prior in right to
any and all rightg of the defendants and each of them by them held or
claimed through conveyances or deeds from the gaid Provo Reservoir
Company igsued subgequent to the issue of the said deeds of the plain-
tiff.

(3) There is an attempt to quiet plaintiff's title as
against the defendants and againgt any and all rights ahd claims of
the defendanta through deeds isgsued by the Provo Peservoir Company
subsequent to the issuance of the deeds of the plaintiff set out in
said complaint for the irrigation of said 20-1/3 acres of land at a
duty not greater than 75 acres per second foot, and that under Hx-
hibit B plaintiff is entitled to irrigate 10 acres of land through-
out the High water season on a duty of not greater than 50 acres per
second foote

(4) There is an attempt to obtain a decree requiring T. F.

Wentz to divert from Provo River into the gaid main canal and distri-




bute to the plaintiff or his successors in interest from the waters
of said main canal a volume sufficient for the irrigation of 20-1/3
acres of land or a duty not greater than that before prayed for in
said complaint, so long as there shall be sufficient water in said
main canal to Ssupply all of the owners and holders of deeds issued
by the Provo Reservoir Company from point of 1inerdown to and in-
cluding the issuance of deeds attached to said comﬁlaint, such wéter
to be distributed into such laterals as the plaintiff or his assigns
or lessees may direct.

D,

(1) There is an attempt in plaintiff's alleged fourth
cause of action to obtain a decree of the Court to determine the
liability of the plaintiff for the cost of maintenance of said canal
in paragraph 16& of said complaint described on account of the plain-
tiff's ownership of the 20-1/3 acres of Primary water right represent-
ed by said deeds, and his use of said canal for the conveyance of
gald waters therein.

' (2) There is an attempt to obtain an order and judgment of
the Court that plaintiff pay only such proporiionate share of the
costs of maintenance of said main canal to the alleged point of gen-
eral delivery as mentioned in said complaint as the volume of his
right therein, by reason of his alleged ownership of said 20-1/3 acres
of Primary water right shall bear to the whole volume of said canal.

(3) There is an attempt to obtain a decree by the Gourt that
the plaintiff as the owner of said 20-1/3 acres of Primary water right
in the said main canal is not obligated to pay any of his co-tenants
or the defendants herein, any charge for maintenance and distribution
other than his proportionaté share of the reasonable cost of mainten-
ance of the said main canal to the said point of general delivery men-

tioned in said complaint.

a
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VI. That the said first alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Blue Cliff's Canal Company.

VII. That the said second alleged cause of action of said
Complaint does not state facts mufficient to constitute a cause of
action against this defendant, the Blue Cliffs Canal Compeny.

VIII. That the said third alleged cause of action of said Com-
plaint does not state facts sufficient to consgtitute a cause of action
against this defendant, the Blue Cliffa Canal Company.

IX. That the sald alleged fourth cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action againgt this defendant, the Blue 6liffs Canal Company.

£, That the said Complaint as a whole or any one or more
of the alleged causes of action therein set forth, does not state
facte sufficient to constitute a cause of action against this defend-
ant, Blue Cliff's Canal Company.

WVHEREFORE, thip defendant, Blue Cliffs Canal Company, prays

that it be hence dismissed with ite costs of suit herein expended.

OR "DEFENDANT
BLUE CLIFFS CANAL COMPANY.

Copy of the foregoing Demurrer to Complaint received this ;

6th day of May, A. D. 1926,

“,¢1§Ef§2252293,.*f§” 1252%&%%; AN

ATTORNEYS FOR PLAINTIRE.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIATL DISTRICT IN AND FOR
UTAH COUNTY, STATE OF UTAH

CALEB TANNER,
Plaintiff,
-‘V’S—

Provo Reservoir Company, a
corporation, Provo Reservoir
Water Users Company, & corpo-
ration, Blue Cliffs Canal Com-
pany, a corporation, North
Union Irrigation Company, a
corporation, Provo Bench Canal
& Irrigation Company, & corpo-$

DEMURRER TO COMPLAINT
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ration, T. F. Wentz as Com- s
missioner of Provo River. 3
:
--------------------- e e e @) () () e e e e e e e -

The said defendant, the Provo Reservoir Water Users Company
now comes, and appearing for itself alone and not for either of its
co~defendants, demurs to the complaint of the plaintiff on file here-
in, and to each and every alleged cause of action of said Complaint
séparately, and for grounds of demurrer states:-

I. That there is a misjoinder of parties defendant in the
plaintiff's alleged first cause of action for the reason that there
is no showing in the said first alleged cause of action of any com-
munity of interest or joinder of interest of this defendant, the
Provo Reservoir Water Users Company, a corporation, with any ofher
off the defendants, or with'all of the defendants combined, nor is there
shown to be any action by any of the other defendants joining with this
defendant in any of the matters alleged or set forth in the said first
alleged cause of action of sald complaint.

II.That there ig a ﬁisjoinder of parties defendant in the
plaintiff®s allegéd second cause of action for the reason that there
is no showing in the said second alleged cause of action of any com-
munity of interest or joinder of interest of this defendant, thé{Provo

Water Users
Reservoir/Company, a corporation, with any other of the defendants, oxr

with all of the defendénts combined, nor is there shown to be any ac-

tion by any of the other defendants joining with the defendant in mgmy

51)




any of the metters alleged or set forth in the said second alleged
cause of action of said complaint.

III. That there is a misgjoinder of parties defendant in the
plaintiff's alleged third cause of action for the reason that there
is no showing in the said third alleged cause of action of any communi-
ty of ‘interest or joinder of interest of this defendant, the Provo
Regervoir Water Users Company, a corporation, with any other of tﬁe
defendants, or with all of the defendants combined, nor is there
shown to be any adtion by any of the othenr defendangs Joining with
the defendant in any of the matters alleged or set forth in the third
alleged cause of action of sald complaint.

IV. That there is a migjolnder of parties defendant in the
plaintiff's alleged fourth cause of action for the reason that there
18 no showing in the sald fourth alleged cause of action of any
comnunlty of interest or joinder of interest of this def'endant, the

{Provo Reservoir Water Users Compeny, & corporation, with any other
off the defendants, or with all of the defendants combined, nor is
there shown to be any action by any of the other defendants Joining
with this defendant in any of the matters alleged or set forth in the
pald fourth alleged cause of action of said complaint.

V. That there is a misjoinder of alleged causes of action
in the said Complaint in this:

A

(1) That the first alleged cause of action is an
attempt to determine the right of the plaintiff to flow certain water
righte represented by deeds given by one of the defendarts, the Provo

through the main canal of
Reservolir Company, /RExxxRXiRIRXWALEXXXXaNEEX%n the Provo Reservoir
Company's irrigatisn system..

(2) There is an attempt to obtain a decree guieting
plaintiff's title against the defendant for right of way and capaci-
ty in the main cansal of the Provo Reservoir Company's irrigation
system, for the conveyance of 20-1/3 acres of Primary water through

sald canal.
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(3) That there is an attempt to obtain a judgment of the
Court, decreeing that the plaintiff is entitled to such proportionate
share of the water flowing in the main canal of the Provo Reservoir
Company's irrigation system, as the plaintiff's alleged 20-1/3 acres
of Primary waterright shall bear to the total number of like units
in said canal.

(4) There is an attempt to quiet plaintiff's title to such
proportionate share of said water as against each and all of the de-
fendants in said cause.

(5) There is an attempt to require the defendant, T. F. Wentz,
ags Commissioner, to divert from the Provo River into the main canal of
the Provo Reservoir Company's irrigation system, 20-1/3 acres of Primary
water claimed to be owned by the plaintiff as set forth in said first
alleged couse of action.

Bl

(1) In the plaintiff's alleged second cause of action there
is an attempt to determine the right of the plaintiff to flow 2.52 sec-
ond feet of water claimed by the plaintiff, together with any other
water which plaintiff may have which may be flowed through said main
canal, and at all times when there shall be an unused capacity in said
canal; said 2,52 second feet of water is not water that has wver be-
longed to the Provo Reservoir Company's irrigation system, but is water
that the rlaintiff has acquired from a source entirely independent from
the water rights of the Provo Reservoir Company's irrigation system.

(2) There is an attempt to quiet plaintiff's title to the
right to flow in said canal the said 2.52 second feet of water claimed
by the plaintiff.

(3) There is an attempt to require and direct the defendant,
T. B. Wentz to turn said 2.52 second feet of water out of the Provo
River system into the main canal of the Provo Reservoir Company's
irrigation system, and to direect said T. F. Wentz, és Commissioner to
divert such water from said canal into such laterals heading into such
canal as shall be designated by the plaintiff or by the plaintiff's
lessees or assigns claiming to be entitled to said 2.52 second feet of

water.
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(4) There is an attempt to have the Court determine the
liability of the plaintiff herein for flﬁwing such water in said
canal, and that it be adjudged that the plzaintiff shall not be re-
quired to pay any rentals to any of the defendants herein for carry-
ing capacity in said main canal, when there shall be any other un-
occupied space therein. In other words, it is an attempt to take
property belonging to some of the plaintiffs without Jjust compensation.

c.

(1) The plaintiff's third cause of action is an attempt to
regtrain the defendants from giving out in speech that an acre of
Primary water ripght as evidenced by the deeds, copies of which are
attached to the plaintiff's complaint, is inferior to and less than a
share of full water right stock of the Provo Reservoir Water Users Com-
pany as by it issued.

(2) In his third cause of action plaintiff attempts to obtain
& decree that the plaintiff's rights for the irrigation water for the
main canal fof the Provo Reservoir Company's irrigation system as rep-
regented by his deeds are superior ané prior in right to any asnd all
rights of the defendants and each of them by them held or claimed
through conveyances or deeds from the said Provo Reservoir Company
igpued subgequent to the issue of the said deeds of the plaintiff.

(3) There is an attempt to quiet plaintiff's title as against
the defendants and against any and all rights and claims of the de-
fendants through deeds issued by the Provo Regerveir Company subsequent
to the issuance of the deeds of the plaintiff set out in said complaint
for the irrigation of said 20-1/3 acres of land at 2 duty not greater
than 75 acres per second fogt, and that under Exhibit B plaintiff is
entitled to irrigate 10 acres of land throughout the High water season
on a duty of not greater than 50 acres per second foot.

(4) There is an attempt to obtain a decree requiring T. F.
Wentz to divert from Provo River into the said main canal and dis-
tribute to the plaintiff or his successors in interest from the waters
of said main canal a volume sufficient for the irrigation of 20-1/3

acres of land or & duty not greater than that before prayed for in said




complaint, so long as there shall be sufficient water in said main
canal to supply all of the owners and holders of deeds issued by the
Provo Reservoir Company from point of line down to and including the
igsuance of deeds attached to said complaint, such water to be dis-
tributed into such laterals as the plaintiff or his assigns or lessees
may direct.

D.

(1) There is an attempt in plaintiff's alleged fourth cause
of action to obtain a decree of the Court to determine the liability
of the plaintiff for the cost of maintenance of said canal in paragréph
160 of said compleint described on account of the plaintiff's owner-
ship of the 20-1/3 acres of Primary water right represented by said
deeds, and his use of said canal for the conveyance of said waters
therein.

(2) fThere is an attempt to obtain an order and judgment of
the Court that plaintiff pay only such proportionate share of the
cogts of maintenance of said main canal to the alleged point of general
delivery as mentioned in said complaint as the volume of his right
therein, by reason of his alleged ownersghip of said 20-1/3 acres of
Primary water right shall bear to the whole volume of said canal.

(3) There is an attempt to obtain a decree by the Court that
the plaintiff as the owner of said 20-1/3 acres of Primary water right
in the said main canal is not obligated to pay any of his co-tenants
or the defendants herein, any charge for maintenance and distribution
other than his proportionate share of the reasonable cost of mainten-
ance of the said main canal to the said point of geaeral delivery
mentioned in gaid complaint,

(4) There is an attempt to require T. F. Wentz, as Commisgion-
er, to pro-rate the cost of maintenance of said canal to the point of

general delivery mentioned in said complaint.




VI. That the said first alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendani, the Provo Reservoir Water Users Com-
pany.

| VII. That the said second alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of.
action againgt this defendant, the Provo Reservoir Water Users Com-
pany.

VIII. That the said third alleged cause‘of action of said Com-
plaint does not state facts sufficient to constitute a cause of action
against this defendant, the Provo Reservoir Water Users Company.

IX. That the said alleged fourth cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Provo Reservoir Water Users Company.

X. That the said Complaint as a whole or any one or more of
the alleged causes of action therein set forth, does not state facts
sufficient to constitute a cause of action against this defendant,

Water Users
Provo Reservoin/Company.

Water Users

WHEREHORE, this defendant, Provo Reservoir/Company, prays

that it be hence dismissed with its costs of suit herein expended.

ATTORNEYS FOR DEJ@EW

RESERVOIR WATER USERS COMPANY.

Copy of the foregoing Demurrer to Complaint received this

6th day of May, A. D. 1926.

— e 1

ATTORNEY ¥OR PLAINTIFF.
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IN THE DISTRICT COURT CF THE FOURTH JUDICIAY. DISTRICT IN AND
FOR UTAH COUNTY, STATE OF UTAH.

"

CALTB TANNER,
Plaintiff,
—vs-

Provo Reservoir Company, a
corporation, Provo Reservoir
Water Users Company, & corpo-
ration, Blue Cliffs Canal Coms
pany, a corporation, North 3
Union Irrigation Company, & ¢
corporation, Provo Bench Canal
& Irrigation Company, & cCorpow
ration, T. F. Wentz as Com- :
misgioner of Provo River.

DEMURRER TO COMPLAINT
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The saild defendant, the Provo Reservoir Company, now
comes and appearing for itself alone and not for either of its co-
defendants, demurs to the complaint of the plaintiff on file herein,
and to each and every alleged caﬁse of action of said Complaint
geparately,and for grounds of demurrer states:-

I. That there is a misjoinder of parties defendant
in the plaintiff's alleged first cause of action for the reason that
there is ro showing in the said first alleged cause of action of any
communi%y of interest or joinder of interest of this defendant, the
Provo Reservoir Company, & corporation, with any other of the de-
Bendants, or with all of the defendants combined, nor is there shown
to be any action by any of the other defendénts Jjoining with this
defendant in any of the matters alleged or set forth in the said first
alleged cause of action of said complaint.

II. That thefe ig a misjoinder of parties defendant in
the plaintiff's alleged second cause of action for the reason that
there is no showing in the'saids@momdalleged cause of action of any
community of interest or joinder of interest of this defendant, the
Provo Reservoir Company, & corporation, with any other of the defend-
ants, or with all of the defendants combined, nor is there shown to
be any actioen by any of the other defendaﬂts joining with the defend-
ant in/any of the mattérs alleged or set forth in the said second

1

alleged cause of action of gaid complaint.
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III. That there is a misjoinder of varties defendant
in the plaintiff's alleged third cause of action for the reason that
there is no showing in the said third alleged cause of action of any
community of interest or joinder of interest of thié defendant, the
Provo Reservoir Company, a corporation, with any other of the defend-
ants, or with all of the defendants combined, nor is there shown .to
be any action by any of the other defendants joining with the defend-
ant in any of the matters alleged or set forth in the thira aliéged
cause of action of said complaint.

IV. That there is a misjoinder of parties defendant
in the plaintiff's alleged fourth cause of action for the reason that
there is no showing in the said fourth alleged cause of action of any
community of interest or joinder of interest of this defendant, the
Provo Reservoir Company, a corpdration, with any other of the defend-
ants, or with all of the defendants combined, nor is there shown to
be any action by any of the other defendants Jaining with this de-
fendant in any: of the matters alleged or set forth in the said fourth
alleged cause of action of said complaint.

V. That there is a misjoinder of alleged causes of
action in the said Complaint in this:
A. (1) That the first alleged cause of action is an
attempt Eo determine the right of the plaintiff to flow certain
water rights represented by deeds given by the defendant, the Provo
through the main canal of

Reservolr Company, FREXXEarExSAXNATEIKICKENSEXER the Provo Reservoir.
Company's irrigation system.

(2) There is an attempt to obtain 2 decree quieting
plaintiff's title against t@e defendant for right of way and capaci-
ty in the main canal of the Provo Reservoir Company's irrigation sys-
tem, for the conveyance of 20-1/3 acres of Primasy water through said
canal.

(3) That there is an attempt to obtain a judgment
of the Court, decreeing that the plaintiff is entitled to suph Pro=
portionate share of the water flowing in the main canal of the Provo

Reservoir Company's irrigation system, as the plaintiff's alleged
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20-1/3 acres of Primary water right shall bear to the total number

of like units in said canal.
(4) There is an attempt to quiet plaintiff's title
to such proportionate share of said water as against each and all
of the defendants in said cause.
(5) There is an attempt to require the defendant, T.F.
Wentz, as Commissioner, to divert from the Provo River into the main
canal of the Provo Reservoir Company's irrigation system, 20-1/3 acres
of Primary water claimed to be owned byythe plaintiff as set forth
in said first alleged cause of action.
B
(1) In the plaintiff's alleged second cause of action
there is an attempt to determine the right of the plaintiff to flow
2.52 second feet of water claimed by the plaintiff, together with any
other water which plaintiff may have which may be flowed through said
9§iﬁul, and at all times when there shall be an unused capacity in said
canal; sald 2.92 gecond feet of water is not water that has ever be-
longed to the Provo Reservoir Company's irrigation system, but is water
that the plaintiff has acquired from a source entirely independent
from the water rights of the Provo Reservoir Company's irrigation sys-
tem,
(2). There is an attempt to quiet plaintiff's title
to the right to flow in said canal the said 2.52 second feet of water
claimed by the plaintiff.
(3) There is an attempt to require and direct the de-
fendant, T. ¥. Wentz to turn said 2.52 second feet ¢f water out of
the Provo River system into L the main canal of the Provo Reservoir
Company's irrigation system, and to direct said T. F. Wentz, as Com-
migsioner to divert such water from said caual intc such laterals head-
ing into such canal as shall be designated by the plaintiff or by the
plaintiff's lessees or assigns claiming to be'entitled to said 2.52
gecond feet of water.
(4) There is an attempt to have the Gourt determine

the liability of the plaintiff herein for flowing such water in said
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canal, and that it be adjudged that the Plaintiff shall not be re-
quired to Pay any rentals to any of the defendants herein for carry-
ing capacmty in said main canal, when there shall be any other un-
occupied space therein., In other words, it is an attempt to take

property belonging to some of the plaintiffs without just compensa. -

tion.
C.

(1) The pPlaintiff's third cause of action is an attempt
to regtrain the defendants from giving out in Speech that an acre of
Primary water right as evidenced by the deeds, copies of which are
attached to the plaintiff 'y complaint, is inferior to and less than &
share of full water right stock of the Provo Reservoir Water Users
Company as by it issued.

(2) In his third cause of action plaintiff attempts
to obtain a decree that the plaintiffts rights for the irrigation
water for the main canal for the Provo Reservoir Company's irriga-
tion system ag represented by his deeds are superior and prior in right
to any and all rights of the defendants and each of them by them held
or claimed through conveyances or deeds from the said Provo Reservoir
Company issued subsequent to the issue of the said deeds of the plaintiff

(3) There is an attempt to quiet plaintiff's title as
ageinet the defendants and against any and all rights and claims of the
defendants tarough deeds issued by the Provo Reservoir Company subsequent
to the issuance of the deeds of the plaintiff set out in said complaint
for the irrigation of said 20-1/3 acres of land at a duty not greater
then 75 acres per second foot, and that under Exhibit B plaintiff is
entitled to 1rrigaté 10 acres of land throughout the High water season
on a duty of not greater than'SO acres per second foot.

(4) There is an attempt to obtain a decree requiring
T. ¥. Wentz to divert from Prove River into the said main canal ahd
distribute to the plaintiff or his successors in interest from the
waters of said main canal a volume sufficient for the irrigation of
20-1/3 acres of land or a duty not greater than that hefore prayed

for in said/ﬁon@laint, 8o long as there shall be sufficient water in

/
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sald main canal to surply all of the owneres and holders of deeds
igsued by the Provo Reservoir Company from point of line down to and
including the issuance of deeds attached to said complaint, such
water to be distributed into such laterals as the plaintiff or his
agsligns or lesgsees may direct.

D,

(1) There is an attempt in plaintiff's alleged fourth
cauge of action to obtain a decree of the Court to determine the
liability of the plaintiff for the cogt of maintenance of said canal
in paragraph 160 of sald complaint described on account of the plain-
tiffs ownership of the 20-1/3 acres of Primary water right repregented
by sald deeds, and his use of mald canal for the conveyance of said
waterstherein,

(2) There is an attempt to obtain an order and Judgment
of the Court that plaintiff pay only such proportionate share of the
copte of malntenence of sald main canal to the alleged point of general
dejivery  ap mentioned in sald complaint as the volume of his right
theredin, by reason of hig alleged ownership of said 20-1/3 acres of
Primary water right shall bear to the whole volume of saild canal.

(3) There is an attempt to obtain a decree by the Court
that the plaintiff d4s the owner of sald 20-1/3 acres of Primary water
right in the sald main canal 1is not obligated to pay any of his co=
tenants oxr the defendents herein, any charge for maintenance and dis-
tribution other than his proportionate shanre of the reasonable cost of
maintenance of the said main cenal to the gald point of general deliveyy
mentioned in sald complaint.

(4) There is an attempt to require T. F. Wentz,us
Commissioner, to pro-rate the cost of maintenance of said canal to the

point of general delivery mentioned in seld complaint.
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VI. That the said first alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Provo Reservoir Company.

VII. That the said second alleged cause of action of said
complaint does not state facts sufficient to constitute a cause of
action againgt this defendant, the Provo Reservoir Company.

VIII.That the said third alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Provo Reservoir eompany.

IX. That the said alleged fourth cause of action does not
state facts sufficient to constitute a cause of action against this
defeﬁdant, the Provo Reservoir Company.

X, That the said Complaint as a whole, or any one of more
of the alleged causes of action therein set forth, does not state
facts sufficient to constitute a cause of action against this defend-
ant, Provo Reservoir Company.

WHEREFORE, this defendant, Provo Reservoir Company, prays

that it be hence dismissed with its costs of suit herein expended.

Attorneys for Defendant Provo Reser-
volr Company.

Copy of the foregoing Demurrer to Complaint received this

6th day of May, A. D. 1926,
i ‘/ §h S
Wy

Attorneys for Plaintiff.




IN THE DISTRICT COURT CF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH.

oo

Caleb Tanner,
Plaintiff,
..'v‘s.-

Provo Reservoir Company, & cor- ORDER EXTENDING TIME
poration, Provo Reservoir Water
Users Company, & corporation,
Blue Cliffes Canal Company, & cort
poration, North Union Irrigation:
Company, & corporation, Provo
Bench Canal & Irrigation Company

a corporation, T. F. Wentz as
Commiseioner of Provo River,

ee 8 oe °° <o oo o0 o0 09

Defendants.

€D ve ov 0 00 ee pn oo

In the above entitled matter, application having been
made to the Court, and good cause being shown therefor, it is ordered
that the defendants, Provo Reservoir Company, a corporation, Provo
Regervolr Water Users Company, a corporation, Blue Cliffs Canal Com-
pany, & corporation, and each of them, be, and they are hereby given
tntil and ineluding the 6th of May, 1926 in which to answer or other-

wige plead to the Complaint on file herein.

Dated this lst day of May, A. D. 1926,

JUD G E.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH.

Caleb Tanner,
Plaintiff,
-VB—

Provo Resgervoir Company, & corpo-
ration, Provo Reservoir Water
Users Company, & corporation, Blue

$

H

:

s ORDER BXTENDING TIME
Cliffes Canal Company, a corpora-

s

H

tion, North Union Irrigation Com-
pany, a corporation, Provo Bench
Canal & Irrigation Company, a
corporation, T. F. Wentz as Com-
migeloner of Provo River,

Defendants.

In the above entitled matter, application having been
made to the Court, and good cause being shown therefor, it is ordered
that the defendants, Provo Reservoir Company, a corporation, Provo
Regervoir Water Users Company, a corporation, Blue Cliffs Canal Company,
a corporation, and each of them, be, and they are hereby given until
and including the lgt of May, 1926 in which to answer or otherwise
plead ~o the Complaint on file herein.

Dated this 6th day of April, A. D. 1926,




IM THE FOURTH JUDTETAL DISTRICT COURT OF THE STATE OF UTAH;

I AND FOR UTAH COUNTY.

Calab Tanner,
R a iR

Ve,

Provo Resenvolr Company,
@t ale

Defendants .

©e se e e4 3% za se s se =8 s eo ae
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In this actlon the defendants, Blue Cliffs Canal
Company , Prove Reservolr Wabterusers Company s Provo Reservoir
Gompany, have each filed separate demurrers, which said demurrers
are bolh speclal and general . The plaintiff in his comnlaint
hag sot forth four alleged causes of action, the first being
for the purnose of fixing the rights, if any, of the plaintiff
In and to the use of 20=17/3 acres of primary water right evidenced
by a deed which 1g atbached to the complainﬁ, the second being
for the nurnose of determining the right, if any, which the
nlaintiff claims to flow 2.562 cubic feet per second of water
In o canal apecifically mentioned and described in niaintiff's
complaint, the third beilng an action for the purpose, as would
annear, of fixing bie relative rights of the vlainbtiff's water
ag renresented by the 20~1/5 acres of nrimary waeter right with
respect to shares of water in the Provo Reservoir Waterusers

Compnany, and the fourth being for the ourpose of determining

2]

the plaintiff!'s rdsght to use a certninlcnnal for the conveyance
of t%e'BOAI/B acres of nrimary water wright and to determine

bhe amount of maintenance cosgts of saild canal, if any, which
ghall be paidlby the nlaintiff herein.

{7y RO £ ’ 2
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Hach of the said Adefendants hags demurred tec ccch of

the alleged causes of action, upon the ground that there is

B3
S

no commnilty of interest with the other defendants and that

therefore there is a misjoinder of narties defendants.

s

Seotion $485. Comniled Laws of Utah, 1917, nrovides
ag follows:

"Tn any action hereafiter commenced for the nro-
teotlon of wights acquired of water under the laws
oft this state the plaintiff may make any or all ner-
gons who have diverted water from the same streamn
or gouree, nartles to sich actilon, end the Gourt mav
in one Judgment sebtle the relative ovriorities of all
the nartles to sich action.!

ihe complaint filed In this action is verw Lengthy

and has a namber of repetitions, and the Court i of the

oninilon that the matters set forth in the Ffour causes of
actlon In nlalntliff's complaint might well have been stated
in three causes of actlon, one to determine the right to the

5

#B0=1/8 acres of nrimary water, which might well have included

the amounl of assessment, i1f any, that should be levied against

Ehile alleged water right, to vay for the expenses of the dis-
Fedbution therveof, one for the alleged right to flow the 2.52
nognnﬂ feelt of water in the canal system described in pnlain-
EIf M Ys complaint, and one o flow the 20=1/5 acres of nrimary
water right In the canal system described in plaiantiff's com-
nlaint, but ati the same time there is of course no objec-
tlon to stabing acaunge of actilon In two separate and distinct
congesa of actlon, vrovided, of “course, the camnses of action
are such that they may be nroperly joined in the same action,
A rending of each of the four causes of actlion in
aubgten ce alleges that énch of the narties defendant claims
gome Interest In the waters in controﬁersy, and therefore the
Couprt 1s of the oninion, and s&o holds, thal the nlaintiff

has a right and 1t s the betiter practice to join all of -the

Hy Wb

O

L

"y

defendants in one cange of action and thue avoid a malbinliciby




The gaqa ﬂﬂfonﬂnnts also Azmugp soecialiy Ubon the

9]

Zround Chat there 1, 2] misﬁoinder (0)i Causes gp action in

that therg 18 an attemnt to have the Coupt determine the

right, 1p anwy, of Lhe hlaintiff to g water right in one

conge op action andg iy anothepn Cange o action to determine

thg rl gt il i Any, of (AAT) nlmintifﬁ o 1 ow ate h%rohﬁh

Lha 71'uj;fufilor) Cangl r1eruzriTned in plrutntj.ff's: COﬂUﬁJHjJJt.

™1 g DN e OF e Casge 1g discussod in Vol , A Sec, 15L5,

o) _Y7e, of }\-':I.nney on .TJ"1,*:[[;'0.1’::?.0}1, Whemne the aAlthop Nses

Lha Pn1)nw1nw Jnnﬁunme, and 4y e note Cltegy cases fo Sup -

ROBL Fia eyt :

”Awnﬁn, In the 8ame action, the Cltle o both the
Watep (i and o the Aditoh O canal through Which
il M owe matr e ndjndjanted, anc g decneq made by the
Conpt; unlohlwg (RS title han i ronwecttve OWnersg op
hobh, A8 wag N by the Goloraﬂo conpt , Where the
Lrta Coupt; (GRANRT decddeq the shts ag Lo the Watep,
LA P Lrtny Coupt Shouiy have Petained ;h:viﬁuiioixion
Lo Balif]lg all the rlohte o' the Darteg in one action,
and 1y, QUght not 4a TOGulre the Dlaintp. Lo bring anothen
Lo have dwhwvminod Lie relative L ahtg of the Parties 4p

and to ghig trdn op Land, ! In the nloadinﬁs, howevcr,
| ke BOD8Y Lo Changeg op action Mgt he separdtely Stateq,

The 1aw 18 likuviﬂw wel N AR IYe ] theats in g Sui b

(s) L

o

(6)

Miet e rlaht 4o n&ge p Cang Ayaten, tWo canggg of action

10 DTOB A - Joinaed G Ve khouwh Cwo BCRara e Wabter riehte are

¢lalmad and

2 r1ﬂhb-nfaWUy i g alaimod In the Same canal fop

RATS FJow}HH oF both op Lhe Watap ighbe, In fact the Taw
Gould 'uﬂ.zﬁflifv'r)ﬂu:uwiﬁu, NOCauge 1 one claimg Lo SEharate

RASsmenta £y Lwe 88paratae w, Lean rightg, from the Very natupe

of thae Caae 1% 4 v-(u3(u"ru11ﬁ7 to have Lokl op Ghe Claims DEfope

1y

Sl ol order {(hat Ghe Conpt; MY make g Comnleta detemnjna-

1

tlon op All of the wlghtig omn Lhe Dartiey befope the coupt in
and to the Ige of t“u,cnnnﬂ Sratem,

oy vhat; hag baen satd 44 folldws that delendanteat de -
VD Sme i r.»,'J_n_i_ut,v'.::'l("'f: complaing, Upon hott, Lhe erounds fLhgt
Lhere g “ Mﬁ&ﬁoinﬂor of Partieg defenqut and g miniodnder of
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canges of action, should be and the sawme and each of them
are overruled.

The defendants above mentionedlhave also demurred
t.o éach oft the causes of action upon the ground that they
and each of them do not state facts sufficient to constitutbe
a caunse, of action In actions to determine and fix water
rjnhté the law is of course well sebthled. as stated on nage

2764 of Vol. IIL of Kinney on Irrigation, that bhere need

nob be an actual intevrference with plaintiff's right before

o
an actlon may be hrought. The assertion of an adverse claim
e sl aaliamitiy In each of the causes of action set out in

nlalntiliff s complalnt there are sllegations to Lhe effect
that each and all of the defendants in ssid aetion have
anasnrtad gome clalm adverse ko the claims made by the nlain-
EIft horein, and thevefore 1If follows that the general de-
miprrars and énah o the general demurrers of the defendants
abova named should be and they are hereby overruled.

The dafendants above named and each of Them are
plven f1fteen days in which to prevarse, serve, and file
angwer in bthis actlon,

Dated thig 1L6th day of Hovember, 1926.

By bhe Court,

Al B B







IN' THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT, IN

AND FOR UTAH COUNTY, STATE OF UTAH.
Kook ok ek ok o ok ok ok ok

CALEB TANNER,

Plaintiff,
V8.

TR

0o

=
o

Provo Reservoir Company,
8 corporation, Provo
Regervolr Water Users
Company, a corporation, ANSWER
Blue Cliff Canal Company,

a corporation,North Union
Irrigetion Compeny, & cor=-
poration, Provo Bench Ganal
& Irrigation Company, a cor-
poration, T, ¥, Webtz as
Commigsloner of Provo River,

.

.

Defendants.

20 % 2K ok oK 2 ke K ok ok s ok

Come now Provo Bench Canal & Irrigation
Company, & corporation, and North Union Irrigation Company,
a corporation, defendents in the above entitled action and
for answer to plaintiff's complaint admit, deny and allege
ag follows:

These defendants claim no righﬁ %o the
canal of the Provo Reservolr Company, defendant herein, or of
the Provo keservoir Water Usuers Company, as said canal is
desoribed in Paragraph 16 of the first cauge of sction of said
oompla int.

Further answering said complaint these
defendants allege that they claim no right, title or interest
whatsoever under the confraot of Jens C. Jengen with the Provo
Reservoir Compeny, or *o the water rights referred to in
Paragraph 25 of the second cause of action of said complaing,
except ag set forth in the decree in Civil action No. 2888 on
file in this court,

WHEREFORE defendants pray that they be

‘6 78




dismissed hence, with their Mosts incurred herein.
Al a

Atté;ﬁeys for Defendants.

STATE OF UTAH ) :
' SS.
COUNTY OF SALT LAKE )

JOHN H, STRATTON, being first duly sworn, deposes
and says: I am an officer, to-wit, President, of the Provo
Benah Canal & Irrigation Company and make this verification
for and on behalf of said corporation, that I have read the
foregoing answer, know the contents thereof and that the same
ig true except as to the matters therein stated upon informetion

and belief, and as to those matters I believe it to be ture.

7&;@, Aol

Subsoribed and sworn to hefore me this 10th day of say, 1926,

Notary Public regiding at
v Salt Lake City, Utah.
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IN THE DISTRICT COURTY OF THL FOURTH JUDICIAL DISTRICT

IN AND RFOR UTZH COUNLY, STADE COF UDAH,

Caleb Lanner, Plaintiff,

us AR A
i NCTICE.
Provo Reservoir “Yompany, a
Corporatiocn; »Provo Regervoir Water Users
Company, &a corporation; Blue “1liff Canal
Company, & corporation; North Union Irrigation
Company, & corporation; Provo Bench Cenal
and Irrigetion Company, a corporsetion,
and D, Wentz as Commissioner of Provo
Rivex.

Defendants.

Lo Blue Cliff Cenal Company, & corporation;

Yo rrovo Reservoir Watex Users Company, a corporation;
Lo Provo fegervolr Company, a corporation and

o Booth and Brockbank, Attorneys for said Blue Y1iff
Vanal Company, Pyovo Reservoir .ater Users Company and
Provo nregervoir gompany, delenden ts;

take Notioe;

Lthat on the 15th day of November, 1926, the above entitled
Court made snd entered an ordex herein overruling each and
all of Che several demurrers herein interposed by the said
Blue C1iff Canal Company & corporation; Pbovo Reservoir water
Users Company, a corporation, and Lrovo Reservoir “ompany,
a corporation, and the said named defendant corporations
and each of them were granted 16 days in which to prepare
serve and fille their several answers herein,

vated Provo, Utah, this 16th day of Nov. 192
s LD

Attorn%ff/fﬁf Plaintiff,

Recelved copy of above Notice
thig léth day of Nov. 1926

a4

Nl s el el

Attorneys fox
Blue Cliff Canal Compeny, & corporation;
rrovo Regervoir Weter Users Company, & corporation, and
Provo Reservoir Compeny, a corporation.

; i 2 e e e U, TR P Te -

VY
VOO R sTRAW
COMMERCIAL BANK BUILDING
PROVO, UTAH
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAIL DISTRICT OF THE
STATE OF UTAH, IN AND FOR UTAH COUNTY

CALEB TANNER,

Plaintiff, No 6346 Civil

Vg~ ORDER EXTENDING TIME TO ANSWER

PROVO RESERVOIR COMPANY,

& corporation, PROVO
RESERVOIR WATER USERS COM-
pany, a corporation, and

T. F." WBENTZ, as Commissioner
for Provo River

B go cc °s 00 S 90 08 o U o0 O o0 oo

Defendants.

In the above entitled action, good cause being shown
herefor, it is hereby ordered that the defendants be granted,
and that they are hereby granted gy end dcluding December 154kh,1926
in which to prepare, serve and file Answer to the Complaint of
the plaintiff in said action. ' '

Dated this 22nd day of November, A. D. 1926.

JUD G E,







IN THx DISTRICT COURT OF UTAH CouNTY,
STATE OF UTAH.

~==-000~-=~

CALBB TANNSR, :
' Plaintif £, : [i0. 6346 CIVIL.

VS

ANSWUR OF PROVO R4USZRVOIR
Provo Regervoir Company, a $ WATSR USHZRS COLPANY AND
corporation, Provo Reservoir
Water Users Company, a corpe-
ration, Blue Cliff Cenal Gom-
pany, a corporation, North
Union Irrigation Company, a
corporation, Provo Bonch Canal
and Irrigation Company, a cor-
poration, T. K. Wentz, as Com-
migslioner of Provo River.

.

vefendants.

Now comes the defendant, Provo Reservoir water Users
Company, a corporation, and for itself alone and not for any
of the other defendants, answers the Complaint filea herein;:-

A8 to the first cause of action in said Complaint the
defendant admitey, denies and alleges as follows:-

le Admitsall of the allegations of paregraphs 1 to &
thereof ifnclusive.

2e DThe defendant admits that the defendant T. ¥,
Wentz now is, and for mony years lest past he has been, the
duly appointed, qualified and acting Water Commissioner for
Provo River under the appointment and orders of the above en-
titled Court in that civil action known and designated as-
Casé# No. 2888= in the above entitled court. That said de-
fendant, I, F. Wentz, now is, and for many years last past he
has been, under the appointment and orders of the above en-
titled court, in active charge as said commiseioner of the

control, regulation and distribution of waters of said Provo

¢ B2
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River into various canals and irrigation works receiving water
from said Provo River. Tha* it now is, and for meny years last
past 1t has been, the duty of the defendant, T. F. Wentz, as
8aid commissioner, to eontrol, regulete snd distribute waters of
881d Provo River in the main chahnel and bed of said river, and
from the main channel and bed of said river into various canals
and diversion works diverting, taking and receiving water frOm-
geid BProvo River. But the defendant denies that the said T. F.
Wentz as said commissioner has any duty or right to control,
regulate or distribute the waters of the said RProvo River ex-
cept as provided by t'e Deerce in Case =No. 2888 Civil= in this
Court, and denies that this court has any right or pewer to
direet the said 7. s Wentz, as commissioner or otherwise, to
gontrol, regulate or distribute eny of the waters of seid Provo
River, except the waters adjudicated by said decree and to the
parties thereto or their successors in interest.

3s The defendant admits the allegations of paragraphs
AT S ) O O 1 7 B N 1V 5 W 27 CLA L /08

4e As to paragreph 18, the defendant admits the firwmt
gentence thereof ending with the word "herein." And admits that
neither Jens C. Jensen nor the plaintiff herein has assigned to
the defendant, Provo Reservoir Water Users Compeny, any of the
water~righte represented by the Deeds, ecopies of which are at-
tached to the ocomplaint, and admits that neither said Jensen nor
the plaintiff have at eny time or at all authorized or directed
gaid défendant to distribute water represented by said Deeds,
and éﬁEI?E?that the whole of the inteérest of the Brovo Reservoir
Water Users Company in tﬂa Irrigation System of the said Provo
Reservolix Gbmpany or in the cenal deseribed in paragraph 16 of
the Complaint has been acquired by transfers thereof to seid
Provo Reservoir Watexr Users Compeny by owners of water-rights
in the Provo Reservoir Company‘'s Irrigation system.

Defendent denies all of the allegations of sald paragraph

{83
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18, not herein gbove admitted.

5. The defendant denies the allegations of pPaxagraph 19,

6. As to paragraph 20, the defendant believes tle sglle-
gations therein to be a reiteration of some of the allegations
in paragreph 18 except that in paragraph 20, the plaintiff claims
to be a "joint-owner" and a "tenant-in-common" with the defend-
ants here;n, and as to these allegations the defendant denies
that the plaintiff is a "joint-owner™ or a "tenant-in-common" in
end to all interests of said irrigation system or in and to any
interest in any Canal constructed by the Provo Reservoir Com-
peny except such interest as Provo Reservoir Company may have
acquired by reagson of its enlargement of the Canal known as the
"Provo Binch Canal and Irrigation Company's Canal,” as herein-
after in paragraphs 15 and 16 set forth.

7« The defendant denies each and every allegation of

paragraph 21 of seid first cause of action,

8. 1The defendent admits the allegations of paragraph 22
of sald first cause of action.

9, MThe dofendant admits that it asserts and claims that
the plaintiff owns no capacity in and no right to flow or convey
the water represented by the Deeds exhibits "B", "D" and "E"
through the mein canal of Prove Regervoir Compeny's, Provo River
Irrigation System for the reason hereinafter in this answer to
the first cause of sction in this complaint set forth, but denies
that such agsertations and claims are wrongful or in violation of
any right of the plaintiff,

10, The defendant denies that the plaintiff is entitled
to the use of such proportions of the waters of the Provo River
heretofore or now owned by the defsndants Pruvo Reservoir Com-
pany} or Provo Resgervoir Weter Users Company, ag 20%1/5 acres
of Primary water-right bears to the total number of like units

of Primery water-right so disposed of by sald RProvo Reservoir

Compeny, for the reason that at the time of an gince the or-
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ganization of the Brovo Reservoir Water Users Company of the
Provo Reservoir Company has convayed to all of the Users of
Consuners. of water under its Deeds who have joined and became
membars and stock-holders of Provo Reservoir Water Users Com-
pany, water-right sufficient fo éive to such users a different
rate of duty of water thereby enlarging the water-rights of the
Stock=holders of said Corporation over and above what they weré
antitled to under their Dewds which wexe identical with those
igsued to Jené G, Jensen under whom the pleintiff herein c¢laims
title.

1ls, HFurther answering sald first cause of action, the
defendant alleges that the plaintiff, Caleb Tanner, was prior to
the year 1913, the state engineer of the State of Uteh and that
he was at all of the times hereinafter mentioned an irrigation
anglneer of great ability and of good repute and had knowledge
of the (ivers mattors pertaining to the flow of the water of
the Erovo River mentioned in the Complaint hewrein, and that he
had boen for many vears prior to the organization of the Provo
Reworvolr Comnany interested in said Liver and its irrigation
gyatem as then in use.

‘12. That defendant, Provo Reservoir Company knowing of
the Ability of sald Caleb Tenner as an irrigation engineer and
knowing of his study and knowledge of the said Provo River »Sys-
tem and rights of individuals to the use of water of said river
for all purposes, in the year 19138 said defendant engaged and
employed the saild Danner as its agent and engineer for the pur- -
pose of securing for sald Rrovo Reservoir Company water-rights _
by sppropriation and otherwise in end to the water of sald Provo
River and to secure rights-of-way for said Provo Reservoir Com=-
pany for ditches, canals and diverting chammels, and to give
sald Provo Reservoir Company advice, counsel and infommation for
ites benefit in the appropriation, diversion, application,dis-

tribution, end use of water by the said Provo Reservoir Company
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and those with whom it might contract with for the sale of rights
owmed by it for the use of watexs of the said Provo River and its
tribuvaries and that the said plaintiff, Caleb Tanner, during all
of the time from the year A.D. 1913 until the 31 day of December,
A.D., 1921, was employsd by the éaid Provo Reservoir Conpany
and paid by it for services remdered by him under the said em-
ployment,

15; That during the year A.D. 1915 the said Provo Rewger-
voir Company had made contrascts with divers persons for rights to
the use of waters of the said Provo River for irrigation purposes
to the amount of approximately 40 sec ond feet, among whom was the
grantor of the plaintiff forlthe 20-1/3 second feet referred to
in the plaintiffs first cause of action, said water to be deliver-
ed to the sald Provo Reservoilr Company's grantees through the
long Canal, the intake of whieh 1s from the said Provo Reservoir
Company's main canal at & point near the center of sSec., 12y o),

6 South, of range 2 Wast, Balt Lake Base lMeridiasn in Utah Cbunty,
Ut ah o

14, That by reason of the great length, cost of construct-
ion and maintenance of the said Iona Ganal and the extra loss by
ovapqrafion and geepage of the water in said Iona Canal many of
the users thereof and as the seid Provo Reservoir Company then
believod all of the ugers thersvof asked the said Provo Reservoir
Company to make arrangements to deliver the water contracted for
by them through the Provo Bench CGanal and Irrigation Gompeny's
Canal, which sald canals diverts water from the said Provo River
at a point on the right bank of said Provo Riyer about two miles
below the intake of sald Provo Reservoir Company's main canal
a8 described in the complaint herein.

15 That on oxr about the day of A.Ds 1916,

after the sald Provo Reservoir Company had conferred with the
pleintiff herein then acting as its counselor and advisor in all

matters relating to the diversion end distribution of waters con-
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tracted for by it to the users thereof, and after being advised by

‘the plaintiff so to do enBered into an agPeement with the Provo

Benoch Canal and Irrigation Company to convey the quantity of water
theretofore used and thersafter to be used by said Provo Reservoir
Company's vendees through the said iona Cenal, to be carried
through end delivered to the said vendess through the said Provo
Benoh and Irrigation Compeny's Ganal, And that thereafter and so
long as the ﬁater contracted for by Jems C. Jensen, Plainti ffs
grantor, was used by the said Jens 8, Jensen, it was delivered to
him through the said Provo Bench Canal é&nd Irrigstion Company's
Gansl with his acqueiscence end consent and as this defendant

18 informed and verily believes at his instance and request, and.
this defondant alleges that the 20-1/8 acres of water-right %o
whioh the sald Jens G. Jensen was entitled was delivered into the
gaid Provo Benoh Cansl end Irrigation Company's Canal under the
arrangoments made by Provo Reservolr Company with Provo Bench

Ganal and Irrigation Company until the year A.D. 1916,

16+ fThet in the year A.D. 1916 the said Provo Reservoir
Gonmpeny for the sole purpose of supplying the persons who had
original}y had their water delivered to them through the Iona Canal
with water delivered to them through thé Provo Bench Ganal &nd
Irvigation Gompany™s Gesel, with the plaintiff hevein, entered in-
to an agreement with the said Prove Bench Ganal and Irrigation
Gomﬁany's Ganal to enlarge its canal 8o that said Frovo Reservolr
Company would have carrying capacity therein to supply water to
those with whom it Lad contracted and who had originally hed their
water delivered to them through the Iona Canal, and that Frovo
Reservolir Gompeny on its part exponded in sald enlargement ap-
proximately $80,000,00 and thereby soquired a vight to flow the
gald weters through the sald canal, the sald users having each and
gll made arrangemonts with the sald Provo Bexch Canal and Irri=
gation Compeny and North Union Canal Gompany to deliver and dis-

tribute to them at their several private laterals the quantity of
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water to which they were severally entitled, and that during each
and every year since #.D. 1916 the 20-1/3 second feet of water to
which the said Jens C. Jensen was entitled and to which the plain-
tiff claims he is now entitlad has been delivered by the Provo
Regervolr Company, the Board of Control, and the Provo Reservoir
Water Users Company into the Provo Beneh Ganal Company's Canal for
the use and benefit of the said Jens C. Jensen bw his successor or
succegsors in interest.

17, [That the Iona Ganal was a lateral from the Provo Re-
gervoir Company's main cenal and was constructed, owned and regu-
lated by the persons, inecluding Jens C. Jensen, who held contracts
with the Provo Resorvolr Compeny, defendant, for the sale and pur-
ohage of water-right, to be delivered through its irrigation sys-
tem.,

18, [That immediately after the Provo Reservoir Company ar-
ranged with Provo Bench Canal and Irrigation Company to convey and
deliver through its canul the water formerly delivered at the in-
take of the Iona Canal, the owners including Jens C. Jensen, the
plaintiffes grantor, of the 20-1/3 acres water-right claimed for
herein by plaintiff, abandoned said Iona lateral and it was soon
filled in, its flumes and gates became broken, deecayed, and des-
troyed and it has never since been uged by eny of its owners whose
1lanuds }ie below the Provo Bench Canal and Irrigation Company's
Canal and laterals.

19, Dhat the 20-1/3 acres of Prihary water-right clsimed
by plaintiff in the £ rst cause of action herein, were awarded to
Provo Reservoir Company by reason of the application thereof in
lrrigation of the lands of said Jens C. Jengen, plainti ffs grantor,
upon the lands of said Jens C. Jensen, situated in Sec. 28, Tp. 6
South, Range 2 EKast, of the Salt Lake lieridian, all of which lands
1ie to the ZSouth of the Provo Bench Canal and its laterals, and
galid water was continuously used upon said lands from the date of

the contracts for the purchase thereof between the sald Jens C.
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Jensen and Provo Reservoir Company, as shown by plaintiffs ex-
hibits "A" and "C" and the dats of the Deed plaintiffs exhibit "g»
until the sale thereof by the said Jens C.‘Jensen to the plaintiff,
and all thereof were distributed to him through the Provo Bench

”éhereof, a8 aforessid

Canal each and every year during his use
8ince A.D. 1916, and that 5 acres thereof were distributed to him
through sald canal f£rom the time of his purchase thereof, November
R9th, 1918 until his sale to plaintiff as alleged in plaintiff's
complaint herein on the 2rd day of March, A.D. 1928, and that ever
gince said date the sald water=right has been turned into the said
Provo Bench Canul each and evefy year exceptA1926 for the use of
plaintiff, ties

20s [That by reason of the acts of said Jens C. Jensen, and
others to whom water was distributed through the Iona Canal later-
al aforesald, as herein above Set forth , and by reason of the
large expenditures of money by the Provo Regervoir Company in order
to obtain for themselves a right to flow said water through the
Pfovo Benoh Canal, end North Union Canal and their latersdlshs above
ot forth all of sald exponditureé.having been made under the dir-
eation, oontrol, and adviee of the plaintiff herein and all of
which wae well known to the plaintiff at the time he purchased
from the said Jens G. Jengen, the said water-right, the said Jens
G, Jensen, plaintiff, and their grantees and successors in intex-
@8t are barred and estopped from claiming eny right to have de-
livered to them any of the sald water thrbugh any other source or
from any other point thom the Brovo Bench Canal, and North Union
Canal and thelr laterals. :

21, (That in the Decree in Case No. 2888 Civil- filed in
this Gourt on the 42:51 day of May A.D. 1921, paragraph 116 is as

follows ;=

"It 18 further ordered, sdjudged and decreed, that for the
purpoge of maintaining the volume of £low of Provo River avail-
able for use of the parties, and to maintain to the partie s hereto
the regpective rights herein awerded and decreed, none of the
parties shall change the place. of use of said water so 'ag to cayse
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the seepage or drainage therefrom to be diverted away from the
chamel of said river; or canals, or from the lands heretofozre
irrigated thereby."

22, That as this defendant is informed snd believes and
therefore alleges that the sole purpose of the plaintiff in pur-
chasing the said 20-1/3 acres of'water-right was that he might
change the place of use thereof and divert the same through
plaintiffs Main Cenal and thereby sesk to aecquire rights that
had been forfeited and abandoned by his predeeessor; Jens C.
Jensgen, snd at the same time seek to acquire other interests
that were never owned or cleimed by his said grantor, such as a
"tenanoy-in-common" with this defendant, and Provo Reservoir
Water Users Company in the Main Canal of the Provo Reservoir €om-
pany's Irrigation System, and perticularly to acquire such "tenan-
oy~ih=-common" in ite head-gate, canal, tunnels, and pipe-line
from the so called Helselt Dam referred to in paragraph 16 of
the ®irst oause of actlon herein, but such rights can only be ob-
talned by chenge of the plasce of use of the said 20-1/3 scres
water-right, and an abendonment of the right aecquired by plain-
tiff at great expense to the Brovo Reservoir Company to flow the
sald RO-1/8 aores of water-right through the Provo Bench Canal
and tpaf by provisions of paragraph 116 in the Decree in Case No.
£888 Civil- the said Jens C. Jensen und the plainti ff, as his
succegsor, are prohibited from changing the place of use of said
water,

This defendant generally denies each and every allegation
of sald first cause oi action not hereinabove admitted or denied.

ANSWER TO SHCOND CAUSE OF ACTION

In answer to the gsecond cause of action herein this« de-
fendant admits, denles, and alleges as follows:-

le It admits all of the allegatltons of peragrephs 1 to b
thereof and inclugive, end sdmits all of the allegations nf para-
graphse 7, 8, 9, 9%, 10, 11, 18, 18, 14, 15, 16, and 17,

2. As to paragreph 6 this defendent aduits that the de~
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fendant, T F. Wentz now is, and‘for many years last past he has
been the duly sppointed, qualified end seting Water Commissioner
for Brovo River under the appointment and orders of the ahove en-
titled Court in the civil action known and designated as -Case Fo.
2888~ in the above entitled Gourt. That said defendant, T. F.
Wentz, now is, and for many years last past he has been, under the
appointment and orders of the above entitled Court, in active
charge as sald commigsioner, of the control, regulation and dis-
tribution of waters of sald Provo ﬁiver into various canals and
lrrigation works receiving water from said Provo River. That it
now ig, and for many years lust past it has been, the duty of the
defendent, 1. F. Wentz, as saeld commigsioner, to control, regu-
late end dlstribute waters of saild Erovo River in the main channel
and bed of sald river and from the main channel and bed of said
river into variousg canals end diversion works diverting, taking
and receiving water from ssid Provo River. But this defendant
denies that the sald T. F. Wentz as said commissioner has any
ripht & or duty to control, regulate or distribute the waters of
the gald Provo River except as provided by the Decree in -Cast No.
28868 Civil- in this Court, end denies that this court has any
right or power to direct the said T. F. Wentz as commissioner or
other-wise to control, regulete or distribute any of the waters of
gald Provo River except the waters adjudicated by said decree and
to the parties thereto or their sueccessors in interest.

3. Answering paragraph 18 this defendant admits the f£irst
gentence thereof, ending with the work "herein.," And edmits that
neither Jens G, Jengen nor the pleintiff herein has essigned to
the defendant, Provo Rosérvoir Water Users Company any of the
water-rights represented by the Deeds, coples of which are at-
tached to the complaint, and admite that neither said Jens C.
Jongsen nor the plaintiff have at any time or at all authorized or
directed said dqfendant'to di stribute water represented by said

A peertdd
Deeds, end adméte that the whole of the interest of the Frovo
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Reservoir Water Users Company in the irrigation System of the saiad
Erovo Reseivoir Compeny or in the Canal described in paragraph 16
of the complaint has been acquired by transfers thereof to said
Provo Reservoir Water Users Cdmpgny by owners of water-rights in
the Provo Reservoir Company's Irrigation System.

Defendant denies all of the alle gations of said paragraph
18 not herein admitted.

4o 'This defendant. denies all the allegafioné of paragraph
19,

bs A8 to paragraph 20 thig defendant belicves the allega-
tions therein to be a reiteration of some of the allegations in
paragraph 18 emcopt that in paregraph R20nthe plaintiff claims to
be a "Joint-owner" and a "tenant-in-common" with the defendants
herelin, and as to thesge allegations, this defendsnt denies that
the plaintiff 1s a "Joint-owner" or a"tenant-in-common™ in and to
all interests of sald irrigation system or in and to any interest
in any Canal constructed by the Provo Reservoir Comrany except
guch Interest as Provo Reservoir Compeny may have scquired by
roeagson of 1te enlargement of the Canal known as the "Provo Bench
Canal end lrrigetion Compeny's Canal.,"

é. PThis defendent denies each and every allegation of
paragraph 21.

7. This defendant admits the allegations of paragraph 22.

8, MThis defendant admits the ellegations of paragraph 23.

9, A8 to paragraph 24, this defendert denies each and
every allegation therein and specificslly denies that the plain-
tiff is a "Joint-owner" or a "tenant-in-common" with this defondent
in the canal deseribed in paragraph 16, or in any part thereof.

10, Answering pearagraph 25, this defendant admits that the
plaintiff desires to use the main ocanal constructed by RBrovo LRes=
ervolr Gompany as deseribed in peragraph 16, to carry hig 2.52
gecond feet of water to the intake of the Iona CGanal, to be used by

divers persons, and this defendant denies each and every allegation
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of said paragraph 25 not in this paragraph admitted.

11, Answering paragrapi. 26, this defendent admits that it
asserts and oclaiws, end it now alleges that plsintiff owns no
caphoity in and no right to convey the 2.2 second feet of water
or eny part thereof through the main eanal of Brovo Reservoir
Company's Provo River Irrigation System, and denies that plaintiff
has eny right or interest in or to the canal deseribed in paragraph
16, snd thisldefendant denies each and every allegatién of said
paragraph 26 not in this paregraph admitted.,

18, Answering paragraph 27, this defendant admits that T.
e Wentz, as Water Commissioner, appointed by this Court has super-
vigion and control of the distribution of water from the Provo
River into the Main Canal of Provo Reservoir Irrigation System as
desoribed in paragraph 16, and that he refuses ahd& threatens to
econtinue to refuse to divert any of the waters owned by the plain-
tiff into sald canal, snd edmits that the said 2.52 second feet of
water hae been awarded to plaintiff by the decree in -Case No. 2888
Civil= in thim Court, and thet said 0. ¥. Weltz, as water Commis-
gloner, hae the right to divert saeid water from the Provo River far
the use of plaintiff, But this defendant alleges that the said re-
fusal oﬁ T. F. Wentz was not wrongful; that the said . F. Wentz
has no ripht to divert the said waters into a private cansl or
pipe=line owned and controlled by others than the plaintiff with-
out firet being authorized so to do by the owners of such canal or
pipe~line,

1%, This defendunt admits that its claims are adverse fto
plaintiff, end denies each and eveégzﬁaiggation of paragraph 28,

14, HFurther snswering said second cause of action, this

defendent alleges that the plaintiff is the ownar in his own right

of capacity in the Provo Bench Canal, which

canal has its intake on the right bank of the said Provo River at
a point near the Olmetead plant of the Utah Power and Light Com=

pany. Said capacity and sald canal wes acquired by the plaintifs
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after long litigation for & right té eplarge and great expense in
enlarging said canal for the purpose of conveying through seid
canal 10 second feet of water of which 10 second feet of water the
2.52 gecond feet mentioned iﬁ this_cause of action were a part, gnd
that for many years last past the said 2.52 second feet of water
hes been diverted from the Provo River into the said canal end hes
been used upon lands lying below said canal and its laterals.

16 That in the Decree in -Case No. 2888 Civil- by which
gald 2,52 second feet of water was ewarded and decreed to plain-
ti£f, paragraph 116 is as follows:-

YTt 18 further or&éred, ad judged and decreed, that for the
purpose of meintaining the volume of flow of Prove River aveil-
able for use of the parties, and maintain to the parties hereto
the regpective rights herein awarded and decreed, none of the
R e R R
channel of seid riverk or canals, or from the lands heretofore ir-
rigated thereby."

16, That by this cause of action, plaintiff seeks tle
right to change the point of divexrsion of the said R2.52 second
feét of water from the Provwo River and to change the place of use
thereof and to use the game for irrigation upon lands where it
heretofore has not been used, in violation of the provisions of
gald decree as set forth in parsgraph 116 thereof.

" 17. That this defendant is informed and believes and there-
tore alleges that the sole purpose of plaintiff in purchesing the
0-1/8 acres of water-right in which he is, in his first cawe of
action herein, seeking the right to flow through the Provo Reser=-
voir Compeny's Main Ganal was to enable him to claim a right as
"benant-in-common® with the defendent herein in said canel, that
he mignt bring sn sction to determmirne that he was a "tensnt-in-
common'", hoping to establish a rulée in this cause whereby he might
flow water through sny canasl already built without any cost or ex~-
pense to himeelf in any way. And that plaintiff has another action

now at issue against the defendantsherein Provo Reservoir Company,

and Provo Reservoir Water Users Compeny, and T. F. Wentz, in this
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court for other and additional clasims to flow water through ssid
Provo Reservoir Company's Main Ganal, at issue and untried wherein
he claims a right to flow 6 second feet of weter through said
canal, said & sec ond feét of Wafe: which heretofore if applied to
any beneficlal use whatever, has been diverted throusgh the said
Provo Bench Canal, and in the epplication to the State HEngineer '
for the b second feet of water the plaintiff asserts that the said
water is to be diverted through the said Provo Banch'Canal. Seid
action being file No., 6449 Civil in this Court. ‘;1‘ﬂ/

Thig defendant gonerally denies each and every allegation

of pald second cauge of action not herein admitted or denied,

ANSWAR 10 THIRD CAUSKE OF AGTION

In answer to the third cause of sction herein, this de-
fendant admits, denles and alleges as follows:-

le It admite all of the allegations if paragraphs 1 to &
thereoof inclusive end admits all of the allegations of paragraphs
7 to 17 thereof inolusive.

2e A8 to paragraph 6, this defendant admits that the de-
fendant, T. ®. Wentz, now is, and for many years last past he has
been, the duly appointéd, qualified and acting Water Commissioner
for Provo River under the aﬁpointmont and order of the abovs en-
titleud Court in that civil sction known and designated as Case No.
2888 in the{above entitled Court. That said defendant, T. F.
Wentz, now is, and for many years last pasf he has been, under the
appointment and orders of the above entitled court, dn active
charge, as said Commigsloner, of the control, regulation and dis-
tribution of waters of sald Provo River into various canals and
lrrigation works receiviﬁg water from said Provo Rhiver, That it
now ig, and for many years last past it has been, the duty of the
defendent, 7. P, Wontz, as seaid Commissioner, to control, regulate
and di stribute waters of said Brovo River in the llain Channel and
bed of sald river end from the Main Chamnel and bed of said river

into various canals end diversion worke diverting, taking and re-
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geiving water from said Brovo River. But this defendant denies
that the said T. F. Wentz &y said commissioner has any duty or
right to control, regulate or distribute the waters of the said
Provo River except as provided by the Decree in case No. 2888
Givil, in this court, snd denies that this Gourt has eny right or
power to direct mx the saeid T. F. Wentz as eommissioner or other-
wige to control, regulate or distribute any of the waters of gaid
Provo River except the waters adjudicated by said decree and to
the parties thereto or their successors in interest.

3. A8 Yo paragreph 18, this defendant admits the first
gentence thereof, ending with the work "herein," And admits thet
nelther Jens G, Jengen nor the plaintiff herein has assigned to
the defendant, Provo Reservoir Waeter Users Comp any any of the
watar-rights represented by the Deeds, copies of which are at-
tached to the complaint, and admits that neither said Jensen nor
the plaintlff have at any time or at all authorized or directed
gald defendunt to distribute water represented by seid Deeds, and
ggg;z:)that the whole of the interest of the Provo ﬁeservoir Water
Upers Company in the Irrigation System of the said Provo Reservoir
Company .or in the Canel described in peragraph 16 of the com=
plaint has been acquired by transfers thereof to said Brovo Reser-
volr Water Users Company by ownexrs of water-right in the Provo
Regervolr Company's Irrigation System,

Defehaant denles all of the ellegations of said paragraph
- 18 not herein ahove admitted.

4, Thisg defendent denies all of the alle gations of para=
graph 19,

6. AB to paragraph 20, this defendant belisves the alle-
gations therein to be g raiteration of some of the allegations in
paragraph 18 except that in paragraph 20, the plaintiff claims to
be a "joint-omner" and & "tenant-in-common" with the defendant
herein, and as to these allegations, this defendant denies that

the plaintiff ig & "Jjoint-owner" or a "tenant-in-c ommon" in and to
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all interests of said irrigation system or in and to any interest
in any Canal constructed by the Erovo Reservoir Company except
such interest as Provo Reservoir Company may have acquired by
reason of its enlargement of the Ganal lmown as the "Provo Berch
Canal and Irrigation Company's Canal," as hereinbefore in para-
graphs 16 and 16 of the.answer to the First Cause of Action set
forth.

6. AS to paragraphs 21, 28, R23:-

Thig defendant denies each and every allegation of para-
graph 21 of said third cause of adtion.

This defondant admits the allegations of paragraph 22.0f
gald third cause of action.

This defondant admits that it agserts and claims that the
plaintiff owns, no capacity in and no right to flow or convey the
water rapresented by the Deeds exhibits "B" and "B" through the
Main Canal of Frovo Reservoir Company's, Provo Reservoir Irri-
gation Syetem for the reasons hereinafter in this answer to the
third cause of aotlion in this complaint set forth, but denies
that such apsortions and claims are wrongful or in violation of
any right of the plaintifif,

6. Answering paragraph R4, this defendant alleges that
under the Preambles and Resolutions of Erovo Reservoir ‘Company,
for the vears 1909 and 1911 the holder of a share of Primary
water-right is entitled to not more than 1/75 of ﬁ gecond foot
por acre at eny time, pro rata with all other owners of such ®wight,
and that as to such owners the water mey bo reduced to 1/150 sec-
ond foot per sore pro rata during the low water season. The reso=
lutions and articles of agreement of the Provo Reservoir vater
Users Company provide for several classes of stock, and that
share of full water~-right therein is entitled to not moxre tian
1/76 of a gecond foot per acre at eny time but fadt the holder of
a full share of stock, which may be re .uced to not less than

1/100 of a second foot per acre at any time theoreby making a

share of full water-right in the sald corporation of more value
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as an irrigation right than is one %Z;;; of Frimary water-right
under the Deeds issued by fha Provo Reservoir Comvany, to Jens C.
Jen sen.

This defendant denies thé allegations of paragraph 24 not
herein admitted., .

8+ This defendant admits the allegations of paragraph 25

Do This defendant admits the allegations of paragraph 26,

10s Answering paragraph 27, this defendant admlts that
the plaintiff, under the contracts and Deeds set forth as exhib-
1te attached to the complaint, has a right to the use of suf fi-
clent water of Provo Reservoir Irrigation System to irrigaﬁe 20-1/3
acres of land, on a duty at any time, not greater than 75 scres
por gocond foot pro rata with all other ownsrs, under Deeds to
Primary water-right from the Provo Reservoir Company, which may
be reduced during low water season to 150 acres per second foot.

Phis defendant denies all of the allsgations of paragra h
27 not herein admitted,

1l. Answering paragreph 28, this defendantnadmits that
Provo Reservolr Company subsequent to the recording of exhibits
"A" and "O" lesued many Deeds for water-right and that Frovo
Eﬂservpii Water Users Company have acquired and owns prectically
all of the rights under said Deeds so issued. This defendant
denies every slilegation of sald paragreph 28 not in this para-
graph admitted.

12, This defendant admits the sallegations of paragraphs
29 and 80,

13, Angwering paragraph &1, this defendant admits that it
agperts and olaims that the shares of full water-right stock is-
gued by Provo Reservoir Watér Userg Company ara superior to and
represent a better water-right than the Primary water-right
claimed by plaintiff under the Deeds attached to the complaint for
the reason that at all time of and since the organization of the

Provo Reservoir Water Users Company, the Provo Reservoir Company
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has conveyed to all of the users or consumers of water under its
Deeds who have joined and became members and stock holders of
Provo Reservoir Water Users Company, water-righis sufficisnt to
give to such users a different rate of duty of water thereby en-
larging the water thereby enlarging the water-rights of the stock
holders of said Corporation over and above what they were entitled
to under their Deeds which were identical with those issued to
Jens C. Jensen under whom the plaintiff herein claims title.

This defendant denies each and every allegation of said
paragraph 31 not in this paragraph admitted.

14, This defendant denies all allegations of paragreph 32,

PThis defendaent generaslly denies each and every allegation

of gald third cause of action not herein aivove admitted or dernied.

ANSWHLR T0 HOURMH CAUSE OF ACTION

In angwer to the fourth cause of action herein, this de-
fendant admite, deniles and alleges as follows:-

1, It admits all of the allegations of paragraphs 1 to 5
thoerenf inclusive and admits all of the allegations of paragrsphs
7 to 17 thereof inclusive.

. 2, Answoring paragreph 6, this defendant admits that the
defJﬂdant T, Ie Wentz now is, and for many years last past he has
been, the duly appointed, qualified and acting Water Commissioner
for Provo River under the appointment and orders of th: above en-
titled Court in that civil action known aﬁd designated as case No.
2888 Civil in this court. That said defendant, T. . Wentz now is,
and for many years last past he hés been, under the appointment and
orders of the abhove entiiled court, in active charge as said Com-
missioner of the control, regulation and distribution of waters of
gaid Provo Hiver into various cenuls and irrigation works receilv-
ing water from said Provo River, That it now is, and for many

years last past it has been, the duty of the dadw defondant, T. I's

Wentz, as said Gommisseioner, to control, regulate and distribute

99




19,

waters of said Provo River in the Main CHannel and bed of said river
from the Main Channel and bed uf said river into various canals

and diversion works diverting, taking and receiving water from ssid
Provo River. But this defendant denies that the said [. F. Wert z

a8 8ald commissioner has any dut& of right to control, regulate

or distribute the waters of the said Provo River except as provid—
ed by the Deoree in case No. 2888 Civil- in this court, smna denles
that thisg Gourt hag any right or power to direct the ggid T, F.
Wentz as commissioner or otherwige to control, regulste or dis-
tribute eny of the waters of the said Provo River except the waters
adjudicgted by said decree end to the parties thereto or their sue-
ceasors in interest.

d. Answering paragraph 18, this defendant admits the first
sontence thereof ending with the word "herein." And admits that
noither Jong C, Jensen nor the plaintiff herein has assigned to
the defondent, Provo Reservoir Water Users Comnany, any of the
water-rights represented by the Deeds, copies of which are at-
tached to the ocomplaint, and admits that neither said Jensen nor
the plaintiff have at any time or &t all authorized or directed
gald defendant to digtribute water represented by Said Deeds, and
lariiep.

a&m&@s that the whole of the interest of the Provo Water Users
Company Iin the Irrigation System of the ssid Provo Reservoir Com=
pany or in the Canal deseribed in Parasgraph 16 of the complaint
has been acquired by transfers thereof to said Provo Reservoir
Water Users Company by owners of water-rights in the Provo Reser-
volr Company's Irrigatiocn System, Befondant denies all of the al-
legations of said paragrgph 18 not hereingbove admitted.

4., This defendamt denies each and every allegation of
paragraph 19,

5. Answering paragraph 20, this defendant believes the

allegations therein to be a reiteration of some of the dllegations
of paragraph 18, except that in paragraph 20 the plaintiff clai s

to be a "jJolant-owner" and a "tenant-inOcommon" with this defend-
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ant herein, and as to such allegations, this defendant denies
that the plaintiff is & "joint-owner" or a tenant-in-common™
in or to all interests of said irrigation system, or in or to
any interest in any eanal constructed by the Prove Reservoir
Company, except such interest as the Erovo Ressxrvoir Comp any
may have acquired by reason of its enlargement of the Canal
known as the Provo Bench Gsnal snd Irrigation Gompsny's Gansl,
as herainbefore in paragraphs 15 and 16 of the answer to the
first cause of action set forth.

6o This defendant denies esch sna every ellegation of
paragraph 21,

7. Thig defendent admits the allegations of paragraphs
k&, RS, B4, 25 and 26 of the fourth cause of action,

8. This defendant denies each and every allegation of
raragraphg 27, 28, and 29 of the fourth cause of action,

9. [his defendant denies each and every allegation of

8ald fourth cause of astion not herein sdmitted.

And as a furtier defense to the complaint of the plain-
tiff, this defendent alleges:
l. DThat from the day of - o N0,

until the 3rd day of March, 1920, the defendant, BProvo Reser-
volr Company had exercised control and regulation of the waters
of the Provo Reservoir Gompany's Provo River Irrigation System
and eontrolled and distributed said waters to the persons en-
titled to receive waters from said systém for irrigation pur-
poses including the said Jens C. Jensen; and said Jens C. Jensen
pald the Brovo Reservoir Company the maintenance charges of
¥1.80 per acre for each and every one of said yoars.

2 That from the 3rd dsy of March, A.D. 1920, until ths
end day of July, 1924, the management, control, regulation end
operation of said Provo Rosexvoir Company's Irrigation System

end the regulation and distribution of the waters flowing there-

in wes under the oontrol qi(ia? owners of water-rights in gaid




2le

gystem including the said Jens C. Jensen in proportion to the
interests that they respectively held in said system, said
owners of such water-rights, including the said Jens G. Jensen,
béing raepresented by eexrtain persons known as the Temporary
Board of Control of the Provo Reservoir Company's Ixrigation
System, appointed by said owmers of said water-rights at a
meeting duly called and held for that purpose.

bo  That this defendant, the Provo Reservoir iater Users
Company, was duly organized as a corporation on the £nd day of
July, 1924, for the general purpose of asquiring water rights
for irrigation and other purposes and for distributing and dis-
posing of the same; and for the further purpose of acquiring,
owning, using, contwrolling, supervising and operating water,
water rights, water right projeots, end also reservoirs, dams,
diversion works, canals, laterals and other works used in con-
neotion with water right projects, and particularly for the
purpose of managing, controlling, regulating, operating and _
digtribut ing to the st ookholders in said company and its stock-
holders as members thereof and of scquiring, for the benefit
of ite etoockholders the waters of such stockliolders purchased
from the Provo Reservoir Company such further and additional
water and water righte as might be necessary or beneficial;
and on said Znd day of July, 19284, the said Temporary Board of
Control surrendgred and relinquished to this defendant the con-
trol, regﬁlation, and digtribution of the waters of the Provo
Regervoir Company's Brovo River Irrigation System belonging to
the atookholdeis of said Prow Reservolr wWater Users Compeny,
and eince sald 2nd day of July, 1984, this defendant has had
and exerciged the managément, control, regulation and operation
and the distribution of the watexr from the Provo Reservoir
Company's Irrigation System which had been acquired and owned

by the stookholders of sald Provo Reservoir Water Users Com-
pany.

4, That on or about the day of 1016,
L}
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the said Jens G, Jensen, predeéessor in interest of the plain-
tiff, requasted the defendent, Provo Reservoir Company, to de-
liver the waters to which he was entitled under and by virtue
of his contracts with said defendant and set out in plaintiff's
complaint, into the canal of the Provo Bench Ganul and Iryi-
gation Company and that from said date until the 18th day of
February, 1920, the said Jens C. Jensen continually had taken,
received and had distributed end delivered to him his said
water rights through the canal of the Provo Bench Csnal and
Irrigation Company.

bs [Qhat on or about the 18th day of February, 1920, the
gald Jens C. Jensen end a large number of other people, in
writing requested the defendant, Provo Reservoir Company, to
permanently continue the cheange in dalivary of water represented
by the sald deeds referred to in plaintiff's complaint from the
canal of the Provo Reservoir Company into the eanal of the
Provo Benoh Cenal and Irrigation Gompsny on Erovo Bench in
Uteh County, Utah.

6s That the defendant, RProvo Reservoir Company, pur=
puant to the said Petition of said Jens C. Jensen and other
people, by the expenditure of a large smount of money, ob-
tained ocarrying capacity in the canal of the Provo Bench Canal
and Irrigation Company, and thereafter until Jenuary lst, 1920,
del;vered the said water of Jens C. Jensen, represéented by said
deede, into the sald canal of the Provo Bench Canal and Irri=-
gation Company, end thst thereafter, to-wit, on or about the
drd day of March, 192Q, the sald Board of Control of the
water users of the sald Provo Reservoir Company's Irrigation
System, took control of the distribution and regulation of
the water of sald Provo Reservolr Compvany's Irrigation system,
ineluding the water thus turned send distributed bBhrough the
canal of the said Provo Bench Canal and Irrigation Company,

and ever gince the 3rd day of March, 1920, until the organ-

lzation of this defendant company, the said Board of Control,
£ U




representing fhe water users of the Provo Reservoir Company's
Irrigation System, continued to deliver to the ssid Jens C.
Jensen, and his successor, the water represented by the said
deeds referred to in plaiatiff's complaint, and tuaat the dis-
tribution of said water to sald Jens C. Jensen was made by
the said Board of Control for the yars of 1920, 1921, 1922,
1923, and 1924, and the said Jens C., Jensen psid the said
Board of Control his pro-rata share of the expenses of regu-
lating, managing, and controlling the said irrigation system,
and the distribution of the water thereof for the years 1920,
1921, 1982, 1983, and 1984, and until the year 1925; that
during the years 1925 and 1926 sald waters have been distri-
buted to the said plaintiff, as successor in interest of the
gaid Jens C. Jensen, through the main canal of thg BProvo
Regervoir Company pnder and pursuant to a temﬁorary order made
and entered by this Court with the understunding, and provid-
ing, that it should be, and was, without any prejudice to the
rights of any of the parties defendant herein,

7« This defendant states that if this defendant shall
now be compelled to change the plsce of delivery of said water
repregented by the said decds given to Jens C. Jensen from the
Proﬁo Bench Canal and Irrigation Company's canal where it now
18, purauent to the request of the plainti £ff, and shall be com-
pelled to provide capacity for the conveyence of said water
through the cenal of the Provo Reservoir Gompany, it will re=
quire the expenditure of additional emounts of money to be
paid by this defendant for which it has received and will re-
celve no oompensatién ﬁhatsoever, end will be unequitable, un-
Just, and against the rights of this defemdant, Provo Reservolr
Watar Users Company.

8, That at the time of the organization of this defend-
ant corporation and for many years prior thereto, as above set

forth and continuously after the orgenizetion of this corpor-

atlon until the year 1925, the plaintiff and his predecegsor
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did receive and had received said waters through the canal of
the Provo Bench Canal and Irrigation Gompeny; that this de-
fendant at the time of its orguanization and continuously there-
after until 1925, relied upon the facts and the .situation as
they existed at the time of its.organization and believed and
does now believe that plaintiff and his predecessary had per-
manently and deliberately abandoned and surrendered sny and all
claims they, or either of them, had or might have to receive
his water or to have the same delivered or distriﬁuted to him,v
in eny way or in any mennexr or place except through the canal
of the Provo Bonch Canal and Irrigation Company; that at the
time of the organization of this defendant company, the plain-
tiff and his predecessor in interest, the said Jens C. Jensen,
refused to Joln this corporation or to become a member thereof
or subsoribe for stock therein; and never has been end is not
now a member of, oxr stockholder in, this defendant corporation;
that this defendant believed from the aforesaid facts that the
plalntiff and his predecessor in interest had permenently
abandoned and surrendered any end all claims or interest in or
to any canals, ditches or laterals of the Provo Heservoir Com-
pany or of this defendent, which belief was induced and caused
by‘thé aforesaid acts of the plaintiff and his predecessor in
Intereat, in requesting saild change in the plece of delivery;
in recelving his sald waters through the canal of the Provo
Bonch Canal and Irrigation Company; in paying therefor; in
refusing to join or subseribe for stock in this defendant cor-
poration, and relying upon such belief and such acts and con-
duot on the part of the plaintiff and his predecesgor in in-
terest, this defendant made no provision for, und acquired no
capacity for, plaintiffs water in the canal of the Provo Res-
ervolr Company or in its canal at the time of its organization
_or pilnce, and this defendant acquired and owns and controls
only such capacity in said diteh and canal as 18 necessary to

carry the waters of the members of, and stoekholders in, this
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défendant corporation; and the plaintiff, by reason of the acts
and donduct as aforesaid in so requegting the change in the
place of delivery of his water; and ih causing the expenddtuis
of the said large sum of money to brovide capacity and fzcilities
for delivering the waters to him~through the canal of the Provo
Bench Canal and Irrigation Gompany; end in so taking and re-
geiving his water through such canal of the Provo Beneh Canal
and Trrigation Company; end in paying for the distribution
through saild canal pro rata with the users in the Provo Reser-
volr Canal ; end in refusing to join, or Subseribe for stock in
this defendant corporation, is estopped as against this defend-
ant from agserting any rights in said canal or from requiring
this defendant to change, or permit him to changé his place of
diversion,

9 [That this defendant corporation for end on behalf of
ite stookholders has purchased more weter and water rights than
ware ovnmed at the time of its orgenizetion end that such ad-
ditional water and water rights so purchased by this defendant
for the benefit of its stockholders are more than sufficient to
uge any and all capacity in gald cenal owned, controlled ox
avellable to this defendant end that this defendent therefore
hae no unuged capacity in said canale.

VHERGNQRE, this defendant prays that pleintiff teke nothing
by hie complaint, herein, That judgment be entered in favor of
thig defendart and against plaintiff. "No cause of Action" as
to each of plaintiff's four alleged causes of action,-

This defendant further prays for Judgment against the
plaintiff, that piaintiif, his succegsors in interest, and their
agents, warvents, employees and attorneys, and any and all per-
gons ¢lalming or to claim, by, through or under them oxr any of
them, be enjoined and restrained forever from setting up or
claiming any right or intevest whatsocever of, in or to any part

or portion of the canals of this defendant or to the right in oxr
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to the canals, or the use thereof, of the Provo Reservoir
Company canal as owned, controlled or operated by or available
for use, or used by, this defendant.

This defendant prays for such other and further relief as

to the court may seem meet and equitable.

Q. J Cenie
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SUATE OF UTAH,

s 88
GOUNTY OF UTAH. &

Re JI. Murdock being first duly sworn saya

he is an officer oi Provo Reservoir Company, a corporation,

one of the defendants in the foregoing answer, tolwit:

Feoretery thereof, and that he mgkes

thig verification for end in behalf of the said defendant :

that he has read the sald answer and knows the contents

thereof, and that it is true of his own knowledge exceyt as

’Eﬁio matters therein stated on information and belief, and .

. .op‘v"‘ nnnnn ‘

Eﬂsﬁf§gr“%ﬁat ag to those matters he verily believes it to be true.
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"ﬂ;uéubsoribed and sworn to be:fore

me thisg ¥ day of -7222%‘4-‘7 3
A«De 19207

Notary Publie.,
Regiding at:

Received copy this 65thi day of January,'lgav.

Attorneys for pIaidpiff
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